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The following releases relate to self-regulatory 
rule proposals and/or adoptions. 
34-16346 34-16351 34-16354 
34-16349 34-16352 34-16359 
34-16353 34-16360 


Solicitation of public comments on 
proposed amendments to Regulation 
S-K and certain forms to standardize 
and improve the Commission’s 
requirements relating to the filing of 
exhibits [File No. S7-808—Comment 
Period Expires December 31, 1979] 


33-6151 Solicitation of public comments on 
several specific and general amend- 
ments to Form S-8 and related new 
rules under the 1933 Act [File No. 
$7-811—Comment Period Expires 


December 31, 1979] 


34-16348 Adoption of Amendments to Rules 
14a-11(c)(1) and (2) under the 1934 
Act regarding information required 
in solicitation of proxies other than by 
the issuer 


34-16356 Adoption of Amendments to Regula- 
tion 14A and Schedule 14A dealing 
with Shareholder Communications, 
Shareholder Participation in the Cor- 
porate Electoral Process and Corpo- 
rate Governance Generally 


34-16357 Adoption of Technical Amendments 
to the Proxy Regulations, Regulation 
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14A and 14C and Schedule 14A and 


IC-10943 Solicitation of public comments on 
proposed Rule 3a-2 under the Invest- 
ment Company Act of 1940 to deem 
certain issuers, which otherwise 
would not be transient investment 
companies, not to be investment 
companies for purposes of the Act 
[File No. S7-809—Comment Period 
Expires January 11, 1980] 


IC-10944 Solicitation of public comments on 
proposed Rule 3a-3 under the Invest- 
ment Company Act of 1940 to deem 
certain issuers having corporate par- 
ents as not investment companies 
for purposes of the Act [File No. S7- 
810—Comment Period Expires Jan- 
uary 14, 1980] 














SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6149/November 16, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16345/November 16, 1979 


PROPOSED AMENDMENTS REGARDING EXHIBIT 
REQUIREMENTS 


ACTION: Request for public comments on proposed 
amendments to forms, rules and regulation. 


SUMMARY: The Securities and Exchange Commis- 
sion today authorized the publication for comment 
of proposed amendments to Regulation S-K [CFR 
229.20] and certain forms in order to standardize 
and improve the Commission's requirements relat- 
ing to the filing of exhibits. The proposed amend- 
ments would delete certain exhibits formerly 
required to be filed, revise and make uniform the 
requirements relating to certain other exhibits, and, 
with the exception of Form S-18, consolidate all of 
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the amended exhibit requirements in a new Regula- 
tion S-K item. Also, to facilitate the identification 
and location of exhibits by the public, which is par- 
ticularly difficult under the existing micrographic 
document storage system, the Commission is pro- 
posing to amend certain rules to require an exhibit 
index to be included with each form or report filed, 
as well as a statement onthe first page of each such 
document indicating the page on which the exhibit 
index can be found. 


DATE: Comments should be submitted on or before 
December 31, 1979. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-808. All com- 
ments received will be available for public inspec- 
tion and copying in the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: William 
H. Carter, (202-272-2604), Peter J. Romeo (202- 
272-2573), or Joseph G. Connolly, Jr., (202-272- 
2696), Division of Corporation Finance, Securities 
and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion is inviting public comment on proposals to 
amend the exhibit filing requirements currently set 
forth in certain registration and reporting forms 
under the Securities Act of 1933 (1933 Act’) [15 
USC 77a et seq.] and the Securities Exchange Act of 
1934 (‘1934 Act’’) [15 USC 78a et seq.] and to 
amend certain related rules under these Acts. The 
proposed changes, as described herein, would relax 
certain existing requirements and make certain 
othrs more uniform and consistent. 


BACKGROUND 


As part of its continuing effort to improve the quality 
of disclosure, the Commission's Division of Corpo- 
ration Finance has reexamined the exhibit filing 
requirements for the registration and reporting 
forms promulgated under the 1933 and 1934 Acts. 
As a result of this reexamination, it was determined 
that the present requirements often result in docu- 
ments being filed that are of limited interest both to 
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the public and the Commission. Moreover, in many 
instances the requirements are inconsistent. In 
recognition of the foregoing, the Commission is 
proposing certain changes for the dual purpose of 
making the requirements more relevant to investors 
and reducing the burdens which they impose on 
registrants. 


The proposed revisions would affect the forms most 
frequently used by registrants under the 1933 and 
1934 Acts. Not only would the proposed changes 
alter the substance of some of the exhibit require- 
ments for such forms, but they also would change 
the location of such requirements by consolidating 
them in a single place. Specifically, the revisions 
being proposed herein would: 


(1) eliminate certain exhibits believed to be of 
limited interest to the public and the Commission, 
add for purposes of consistency some exhibits inad- 
vertently omitted from certain forms in the past, and 
modify certain other exhibit requirements in light of 
current considerations; 


(2) delete from certain frequently used forms, with 
the exception of Form S-18, the specific exhibit 
requirements presently contained therein and sub- 
stitute a reference to a new item in Regulation S-K 
relating to exhibits; , 


(3) 


add to Regulation S-K an item consolidating all 
exhibit requirements for the above-mentioned 
forms other than Form S-18; and 


(4) amend certain rules under the 1933 and 1934 
Acts to require an exhibit index to be included with 
all of the registration and reporting forms filed 
under such Acts as well as a statement on the first 
page of each such form indicating the page on 
which the exhibit index can be found. 


The Commission has determined to confine its 
proposals for amending the exhibit requirements 
under the 1933 and 1934 Acts to only those forms 
which are most frequently used. These are Forms 
S-1[17 CFR 239.11], S-2[17 CFR 230.12], S-7[17 
CFR 239.26], S-8 [17 CFR 239.16b], S-11[17 CFR 
239.18], S-14 [17 CFR 239.23], S-16 [17 CFR 
239.27], and S-18[17 CFR 239.28], under the 1933 
Act and Forms 10 [17 CFR 249.210], 8-K [17 CFR 
249.308], 10-O [17 CFR 249.308a], 10-K [17 CFR 
249.310], and 11-K [17 CFR 249.311], under the 
1934 Act. This approach has been adopted primarily 
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because the benefits to be gained by amending the 
less frequently used forms would be minimal, since 
they amount to less than. 5% of all filings under the 
above Acts. Moreover, the possibility exists that 
some or all of these other forms may be eliminated in 
the future’ and the Commission believes it would be 
best to forego making any changes in them until 
their ultimate status has been determined. Accord- 
ingly, the exhibit filing requirements for these other 
forms? will continue to be found in the forms 
themselves. 


It should also be noted that the Commission is pres- 
ently considering the adoption of a new reporting 
form, Form 20-F, which would constitute both the 
registration and the annual report form applicable 
to foreign private issuers under the 1934 Act and 
would replace existing Forms 20[17 CFR 249.310], 
and 20-K [17 CFR 249.320]. It is not possible at this 
time to incorporate the exhibit changes proposed in 
this release into the new Form 20-F, but it is con- 
templated that such changes may be made part of 
that Form at some future time. Accordingly, com- 
ments are hereby expressly requested on the appro- 
priateness of these proposed exhibit changes as 
they relate to registration and annual report forms 
filed on Form 20-F by foreign private issuers under 
the 1934 Act. 


With respect to Form S-18, the Commission has 
determined to adopt all the substantive changes to 
the exhibit requirements outlined in this release, 
but instead of inserting a reference to Regulation 
S-K in Form S-18, the substantive changes are 
directly incorporated into the “Instructions as to 
Exhibits” section of the Form. The basis for this 
distinction is the view that Form S-18 represents a 
“simplified” registration form and as such the Com- 





‘As part of its program for simplification of the 
reporting requirements, the Division of Corporation 
Finance intends to conduct a study of such less 
frequently used forms in order to determine the 
feasibility of their elimination or amendment. 


2The less frequently used forms not affected by the 
proposed amendments are Forms S-3 [17 CFR 
239.13], S-10 [17 CFR 239.17], S-12 [17 CFR 
239.19], and S-13[17 CFR 239.25], under the 1933 
Act and Forms 14[17 CFR 249.214], 14-K [17 CFR 
249.314], 16 [17 CFR 249.216], 16-K [17 CFR 
249.316], 18 [17 CFR 249.218], 18-K [17 CFR 
249.318], 19 [17 CFR 249.219], 19-K [17 CFR 
249.319], 20 [17 CFR 249.310], and 20-K [17 CFR 
249.320], under the 1934 Act. 
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mission believes that it is appropriate to avoid cross- 
references to other Regulations wherever possible. 


A. ELIMINATION, MODIFICATION AND ADDI- 
TION OF EXHIBITS 


1. Elimination of Exhibits 


The Commission proposes to eliminate the follow- 
ing exhibits, which are presently required by the 
forms indicated in parentheses: 


(1) syndication agreements (S-1, S-2, S-7, S-11, 
S-14, S-16 and S-18); 


(2) selling group agreements (S-1, S-2, S-7, S-11, 
S-14, S-16 and S-18); 


(3) specimen certificates (S-1, S-2, S-7, S-11, S- 
14, S-16, S-18, Form 10 and Form 20); 


(4) plans relating to options, warrants and rights 
provided they are not deemed to be material con- 
tracts (S-1, S-8, S-14, S-18, Form 10 and Form 
10-K); 


(5) pension, retirement and deferred compensa- 
tion plans (S-1 and S-18); 


(6) indemnification contracts or arrangements (S- 
1, S-7, S-11 and S-14); 


(7) profit sharing or bonus plans provided they are 
not deemed to be material contracts (S-8, S-11, 
S-14, S-18 and Form 10); 


(8) agreements relating to registration rights (S- 
14); 


(9) summaries of the plan and related written 
communications (S-8 and S-18); 


(10) 


waivers or undertakings required by Rule 
460 [17 CFR 230.460] (S-8); 
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(11) 
(S-8); 


list of subsidiaries participating in the plan 


(12) form of proxy (S-14);3 and 


(13) text of any proposal or any published report 
regarding matters submitted to a vote of security 
holders (Form 10-K and Form 10-Q). 


2. Modification of Exhibits 


The Commission is also proposing the following 
substantive revisions to two existing exhibits 
requirements, i.e.,: (1) material contracts, and (2) 
amendments and modifications of previously filed 
documents: 


(i) Material Contracts 


The definition of the term “material contract’ used 
for exhibit filing purposes is proposed to be revised 
in a number of respects. The purpose of the pro- 
posed revisions is to reduce the number of contracts 
required to be filed without materially impairing 
investor information and protection. 


First, the requirement that any contract specifically 
referred to in the registration statement or report is 
deemed to be a material contract and thus filed as 
an exhibit to said filing has been deleted. The Com- 
mission has always encouraged registrants, in 
addition to specifically required disclosure, to dis- 
cuss in their filings whatever additional information 
they felt was apropriate in describing the regis- 
trant’s business or operations. As a result, many 
contracts have been referred to in such disclosure 
which are, of themselves, not material to the regis- 
trant. The Commission has determined that under 
such circumstances the mere mention of such con- 
tracts should not impose an exhibit filing require- 
ment. Accordingly, the Commission proposes to 
delete this reference from the definition and require 
the filing of such contracts only if mandated by the 
other provisions of the definition. 





3Although the form of proxy will no longer be 
required to be filed as an exhibit to the S-14 regis- 
tration statement, the requirement that it be filed 
with the staff with both the preliminary and defini- 
tive proxy material would be retained. 
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Second, with regard to paragraph (b) of the defini- 
tion relating to contracts not made in the ordinary 
course of business, the Commission proposes to 
revise the existing percentage test in subpart 3 
which relates to the acquisition or sale of certain 
assets for a consideration exceeding a set percen- 
tage. As proposed, the 10% standard used therein 
would amount to a reduction from the 15% thresh- 
old currently utilized in the definition of material 
contract in Form S-1. It is, however, consistent with 
the 10% standard used in the Form 10 definition. 
The Commission's experience with the 10% stan- 
dard suggests that it is a better gauge for determin- 
ing which contracts are material. Because of the 
importance of this standard, the Commission specifi- 


cally invites public comment on the advisability of us- -: 


ing it under the 1933 and 1934 Acts. 


Finally, paragraph (c) of the definition has been 
revised to reduce the number of remunerative plans 
or arrangements which must be filed. Presently, all 
management contracts, bonus or profit sharing 
plans or arrangements must be filed as exhibits 
under the material contract provision. Subpart 4 of 
proposed paragraph (c), however, would require the 
filing of ony those remunerative arrangements 
which are not generally available to all employees 
and which in operation do not provide for the same 


method of allocation of benefits between manage- 
ment and non-management participants. 


(ii) Previously Unfiled Documents 


The Commission is also proposing to revise the 
exhibit requirements relating to amedments or 
modifications of documents previously filed pursu- 
ant to Forms 10-Q, 10-K or 11-K. The requirement, 
as amended, would be captioned ‘Previously 
Unfiled Documents.” It would require the filing of all 
documents originally required by a registration 
statement or report but not previously filed, as well 
as any amendments or modifications to documents 
already on file with the Commission. This proposal 
is a consolidation of several existing exhibit require- 
ments in the above referenced forms and would not 
impose any new filing requirements upon regis- 
trants except that the revised requirement would 
be operative on a quarterly basis, rather than on the 
annual basis used in the past. 


3. Additional Exhibits 
In connection with its reexamination of the exhibit 


filing requirements, the Commission has become 
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aware of the fact that the requirements for certain 
related forms are inconsistent in the sense that 
certain items are required in some forms but notin 
others, even though all such forms deal essentially 
with the same disclosure issues. To cure this incon- 
sistency, the Commission proposes to require the 
following documents to be filed as exhibits to the 
forms listed in parentheses: (1) instruments defin- 
ing the rights of security holders, including iden- 
tures, (S-2); (2) opinion re tax matters (S-1,S-14 and 
S-18); (3) voting trust agreements (S-2); and (4) 
plans of acquisition, reorganization, arrangement, 
liquidation or succession (S-7 and S-16). 


B. REVISION OF FORMS AND REGULATION S-K 


In the interest of clarity, and in order to make the 
exhibit requirements for the most frequently used 
forms under the 1933 and 1934 Acts as uniform as 
possible, the Commission proposes to make two 
major changes in the manner in which such 
requirements are set forth. First, with the exception 
of Form S-18, it intends to delete from each such 
form the specific exhibit requirements contained 
therein. In lieu thereof, it proposes to substitute a 
single reference to Regulation S-K. Second, the 
Commission intends to create a new item in Regula- 
tion S-K containing all of the exhibit requirements 
for the relevant forms being amended. 


C. INCLUSION OF EXHIBIT ITEM IN REGULATION 
S-K 


Regulation S-K is a uniform disclosure regulation 
which specifies information required to be dis- 
closed in various registration statements, periodic 
reports and proxy and information statements filed 
with the Commission under the 1933 and 1934 
Acts. The purpose of Regulation S-K is to facilitate 
compliance with the disclosure requirements of the 
above Acts by consolidating in a single regulation 
disclosure provisions that are common to various 
forms and reports that are frequently filed. 


To date, Regulation S-K has dealt solely with the 
requirements applicable to textual disclosures in 
the Commission’s forms and reports under the 
1933 and 1934 Acts. As noted in the preceding 
section, the Commission proposes to expand the 
scope of the regulation by adding a new Item 8 
thereto setting forth specific exhibit requirements 
applicable to certain forms. 
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The format of the proposed new Item 8 would con- 
sist of two parts. First, two tables (one each for the 
1933 and 1934 Acts) would be set forth at the 


beginning of the item along with a set of instruc- . 


tions pertaining to them. The tables would list each 
of the forms being covered and the exhibits required 
to be filed with each such form. Second, there 
would be a separate section containing a narrative 
description of each exhibit listed in the table. 


The Commission recognizes that the format pro- 
posed to be employed would represent a significant 
departure from its past practice of setting forth spe- 
cific exhibit requirements in each individual form. It 
believes, however, that the change is appropriate 
for two reasons. First, it will permit the Commission 
to eliminate inconsistent requirements relating to 
specific exhbits and adopt uniform provisions relat- 
ing to each such exhibit. Second, it will assist regis- 
trants in complying with the exhibit requirements 
by simplifying and consolidating requirements. 


D. PROPOSED AMENDMENTS TO CERTAIN 
RULES 


In connection with the proposed amendment to 
Regulation S-K, the Commission also is proposing 
to amend Rule 403 [17CFR 230.403] under the 
1933 Act and Rule 0-3 [17 CFR 240.0-3] under the 
1934 Act. Both rules set forth requirements relating 
to the filing of documents with the Commission. 
Each such rule would be amended to add a new 
paragraph thereto requiring that the following be 
included with each registration statement or report 
being filed: (1) an index listing each exhibit filed with 
the registration statement or report and the page 
under the Commission's sequential numbering sys- 
tem where such exhibit can be found; and (2) a 
statement on the cover page of the filing indicating 
the page under the sequential numbering system 
on which the exhibit index is located. 


The purpose of the proposed rule changes is to 
assist readers of the above filings in identifying and 
locating exhibits. Under the present micrographic 
system used by the Commission to store docu- 
ments, it is difficult to determine which exhibits are 
filed with registration statements and periodic 
reports. Further, in order to locate specific exhibits, 
it is necessary in many cases to review almost every 
page filed with a statement or report before the 
exhibits can be found. The Commission believes 
that the changes described above would substan- 
tially ease the difficulties in identification and loca- 
tion inherent in the present system. 


970/SEC DOCKET 


The Commission recognizes that the above changes 
would impose some additional burdens on regis- 
trants. It believes, however, that these burdens 
would impose some additional burdens on regis- 
trants. It believes, however, that these burdens 
would be minimal, particularly when one considers 
that an exhibit list (albeit one that does not list the 
page location of each exhibit) currently is required 
by virtually all registration and reporting forms. 
Moreover, the listing in the index of the pages on 
which the various exhibits can be found would be 
permitted to be made in handwritten or other legible 
form, thus reducing the time and expense required 
to prepare and complete the index. In view of the 
significant benefits to the public that would result 
from the proposed changes, the Commission 
believes that there is sufficient justification for pro- 
posing the adoption of the new requirements. 


E. TEXT OF THE PROPOSED AMENDMENTS 


1. 17 CFR 229 is proposed to be amended by 
adding a new Item 8 to Regulation S-K. 


Part 229—STANDARD INSTRUCTIONS FOR FILING 
FORMS UNDER SECURITIES ACT OF 1933 AND 
SECURITIES EXCHANGE ACT OF 1934— 
REGULATION S-K. 


Item 8. Exhibits. 


(a) Subject to the rules regarding incorporation by 
reference, the following exhibits shall be filed, 
where applicable, as a part of the registration state- 
ment or report. For convenient reference, each 
exhibit should be listed in the exhibit index accord- 
ing to the number assigned to it in the applicable 
table set forth below. The exhibit index should 
immediately precede the exhibits filed with such 
document and should indicate the page number in 
the sequential numbering system where such 
exhibit can be found. Where exhibits are incorpo- 
rated by reference, this fact should be noted in the 
exhibit index referred to in the preceding sentence. 
For a description of each of the exhibits included in 
the following tables, see paragraph (b) of this Item. 


This Item applies only to the forms specified below. 
With regard to forms not listed in the tables, refer- 
ence should be made to the appropriate form for the 
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specific exhibit filing 
thereto. 


requirements applicable 


TABLES 
Instructions 


(1) Each table indicates those documents which 
must be filed as exhibits to the respective forms 
listed. Only copies, rather than the originals, need 
be filed of each document listed; 


(2) The “X‘'designation indicates the documents 
which are required to be filed with each form; and 


(3) The number used in the far left column of each 
table refers to the appropriate subsection in para- 
graph (b) where a description of the exhibit can be 
found. Whenever necessary, alphabetical or 
numerical subparts may be used. 


[See Tables 1 and 2, pages 972 and 973 below.] 


(b) Description of Exhibits 


Set forth below is a description of each document 
listed in the foregoing tables for which copies 
should be filed, where appropriate. 


(1) Underwriting agreement—Each underwriting 
contract or agreement with a principal underwriter 
or letter pursuant to which the securities being reg- 
istered are to be distributed; if the terms of such 
documents have not been determined, the proposed 
forms thereof. 


(2) Plan of acquisition, reorganization, arrange- 
ment, liquidation, or succession—Any material plan 
of acquisition, disposition, reorganizatin, readjust- 
ment, succession, liquidation or arrangement and 
any amendments thereto described in the state- 
ment or report. 


(3) Charter and by-laws—The charter and by-laws 
of the issuer or instruments corresponding thereto 
as presently in effect and any amendments thereto. 
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(4) /nstruments defining the rights of security 
holders— 


(a) All instruments defining the rights of (1) 
holders of the equity or debt securities being regis- 
tered; (2) holders of long-term debt of the registrant 
and of all subsidiaries for which consolidated or 
unconsolidated financial statements are required to 
be filed; and (3) holders of a new class of securities 
or indebtedness, the creation of which was required 
to be disclosed in a periodic report. 


(b) Where the instrument defines the rights of 
holders of long-term debt of the registrant and all its 
subsidiaries for which consolidated or unconsoli- 
dated financial statements are required to be filed, 
there need not be filed (1) any instrument with 
respect to long-term debt not being registered if the 
total amount of securities authorized thereunder 
does not exceed 5% of the total assets of the regis- 
trant and its subsidiaries on a consolidated basis 
and if there is filed an agreement to furnish a copy of 
such agreement to the Commission upon request; (2) 
any instrument with respect to any class of securi- 
ties if appropriate steps to assure the redemption or 
retirement of such class will be taken prior to or 
upon delivery by the registrant of the securities 
being registered; or (3) copies of instruments evi- 
dencing scrip certificates for fractions of shares. 


(c) If any of the securities being registered are, or 
will be, issued under an indenture to be qualified 
under the Trust Indenture Act of 1939, the copy of 
such indenture which is filed as an exhibit shall 
include or be accompanied by (1) a reasonably item- 
ized and informative table of contents; and (2) a 
cross-refence sheet showing the location in the 
indenture of the provisions inserted pursuant to 
Section 310 through 318(a) inclusive of the Trust 
Indenture Act of 1939. 


(5) Opinion re legality— 


(a) An opinion of counsel, as to the legality of the 
securities being registered, indicating whether they 
will, when sold, be legally issued, fully paid and 
non-assessable, and, if debt securities, whether 
they will be binding obligations of the registrant. 


(b) If the securities being registered are issued 
under a plan and the plan is subject to the require- 
ments of ERISA either (i) an opinion of counsel 
which confirms compliance with the provisions of 
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the written documents constituting the plan with 
the requirements of that Act pertaining to such pro- 
visions; or (ii) a copy of the Internal Revenue Service 
determination letter that the plan is qualified under 
Section 401 of the Internal Revenue Code; or (iii) an 
opinion of counsel attaching a copy of the determi- 
nation letter, that any amended provisions of the 
plan adopted subsequent to such determination 
comply with the requirements of that Act pertaining 
to such provisions. 


(6) Opinion re discount on capital shares—lf any 
discount on capital shares is shown as a deduction 
from capital shares on the most recent balance 
sheet being filed for the registrant, there shall be 
filed a statement of the circumstances under which 
such discount arose and an opinion of counsel as to 
the legality of the issuance of the shares to which 
such discount relates. The opinion shall set forth 
any applicable constitutional and statutory provi- 
sions and shall cite any decisions which in the opin- 
ion of counsel are controlling. 


(7) Opinion re liquidation preference—lf the regis- 
trant has any shares the preference of which upon 
involuntary liquidation exceeds the par or stated 
value thereof, there shall be filed an opinion of 
counsel as to whether there are any restrictions 
upon surplus by reason of such excess and also as 
to any remedies available to security holders before 
or after payment of any dividend that would reduce 
surplus to an amount less than the amount of such 
excess. The opinion shall set forth any applicable 
constitutional and statutory provisions and shall 
cite any decisions, which in the opinion of counsel, 
are controlling. 


(8) Opinion re tax matters—An opinion of counsel 
or, in lieu thereof, arevenue ruling from the Internal 
Revenue Service, supporting the tax matters and 
consequences as to the registrant's activities or 
proposed activities described in the filing when 
such tax matters are material to the transaction for 
which the registration statement is being filed. 


(9) Voting trust agreement—Any voting trust 
agreements and amendments thereto. 


(10) Material contracts— 


(a) Every contract not made in the ordinary course 
of business which is material to the registrant and is 
to be performed in whole or in part at or after the 


974/SEC DOCKET 


filing of the registration statement or was entered 
into not more than two years before such filing. 
Only contracts need to be filed as to which the 
registrant or subsidiary of the registrant is a party or 
has succeeded to a party by asumption or assign- 
ment or in which the registrant or such subsidiary 
has a beneficial interest. 


(b) If the contract is such as ordinarily accompan- 
ies the kind of busines conducted by the registrant 
and its subsidiaries, it is made in the ordinary 
course of business and need not be filed, unless it 
falls within one or more of the following categories, 
in which case it should be filed except where 
immaterial in amount or significance: 


(1) Any contract to which directors, officers, prom- 
oters, voting trustees, security holders named inthe 
registration statement or report, or underwriters 
are parties except where the contract merely 
involves the purchase or sale of current assets hav- 
ing a determinable market price, at such market 
price; 


(2) Any contract upon which the registrant's 
business is substantially dependent, as in the 
case of continuing contracts to sell the major part 
of registrant's products or services or to purchase 
the major part of registrant's requirements of 
goods, services or raw materials or any franchise 
or license or other agreement to use a patent, 
formula, trade secret, process or trade name 
upon which registrant’s business depends to a 
material extent; 


(3) Any contract calling for the acquisition or sale 
of any property, plant or equipment for a considera- 
tion exceeding 10% of all such assets of the regis- 
trant and its subsidiaries; or 


(4) Any lease under which a significant part of the 
property described in the registration statement or 
report is held by the registrant. 


(c) Any management contract or any remunerative 
plan, contract or arrangement including but not 
limited to plans relating to options, warrants or 
rights, pension, retirement or deffered compensa- 
tion or bonus, incentive or profit sharing (or if not set 
forth in any formal document, a written description 
thereof) shall be deemed material and shall be filed 
except the following: 
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(1) Ordinary purchase and sales agency 
agreements. 


(2) Agreements with managers of stores ina chain 
organization or similar organization. 


J 
(3) Contracts providing for labor or salesmen’s 
bonuses or payments to a class of security holders, 
as such. 


(4) Any remunerative plan, contract or arrange- 
ment which pursuant to its terms is available to 
employees generally and which in operation pro- 
vides for the same method of allocation of benefits 
between management and nonmanagement 
participants. 


(11) Statement re computation of per share 
earnings—A statement setting forth in reasonable 
detail the computation of per share earnings, unless 
the computation can be clearly determined from the 
material contained in the registration statement or 
report. (See 1933 Act Release No. 33-5133 (Febru- 
ary 18, 1971) [36 FR 4483)). 


(12) Statements re computation of ratios—The 
registrant shall file the following statements con- 
cerning computations of ratios where applicable: 


(a) If debt securities have been or are being regis- 
tered, the registrant shall show in tabular form for 
each fiscal year or other period the ratio of earnings 
to fixed charges. If appropriate, the ratio of earnings 
to fixed charges for such periods shall also be 
shown on a total enterprise basis. If debt securities 
are being registered under the 1933 Act, there shall 
also be shown for the most recent fiscal year or 
twelve months a pro forma ratio of earnings to fixed 
charges, adjusted to give effect to (i) the issuance of 
the securities being registered; (ii) any issuance, 
retirement or redemption of securities during such 
period; or (iii) any issuance, retirement or 
redemption of securities after, or presently pro- 
posed for one year after, such period. 


(b) Earnings shall be computed after all operating 
and income deductions except fixed charges and 
taxes based on income or profits and after eliminat- 
ing undistributed income of unconsolidated subsi- 
diaries and 50% or less owned persons. In the case 
of utilities, interest credits charged to construction 
shall be added to gross income and not deducted 
from interest. 
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(c) The term “fixed charges” shall mean (i) interest 
and amortization of debt discount and expense and 
premium on all indebtedness; (ii) such portion of 
rentals as can be demonstrated to be representative 
of the interest factor in the particular case; and (iii) 
in the event consolidated figures are used, pre- 
ferred stock dividend requirements of conslidated 
subsidiaries, excluding in all instances items elimi- 
nated in consolidation. 


(d) If preferred stock is being registered, the regis- 


trant shall show, in tabular form, for each fixcal year 
or other period the ratio of earnings to combined 
fixed charges and preferred dividend requirements. 


(13) Annual report to security holders—The 
issuer's annual report to security holders for its last 
fiscal year incorporated by reference in the filing. 
Such report, except for those portions thereof which 
are incorporated by reference in the filing, is to be 
furnished for the information of the Commission 
and is not to be deemed “‘filed’’ as part of the filing. If 
the financial statements in the report have been 
incorporated by reference in the filing, the 
account's certificate shall be manually signed in 
one copy. 


(14) Material foreign patents—Each material for- 
eign patent for an invention not covered by a United 
States patent. If the filing is a registration statement 
and if a substantial part of the securities to be 
offered or if the proceeds therefrom have been or 
are to be used for the particular purposes of acquir- 
ing developing or exploiting one or more material 
patents or patent rights, furnish a list showing the 
number and a brief identification of each such pat- 
ent or patent right. 


(15) /nstruments defining the rights of participat- 
ing employees—All constituent instruments (other 
than the plan itself) defining the rights of employees 
who participate in the plan. 


(16) Letter re change in certifying account—A let- 
ter from the registrant's former independent 
accountant regarding its concurrence or disagree- 
ments with the statements made by the reyistrant 
in the current report concerning the resignation or 
dismissal as the registrant’s principal accountant. 


(17) Letter re director resignation—A letter from a 
former director which sets forth a description of the 
disagreement with the registrant that led to the 


SEC DOCKET/975 





director's resignation or refusal to stand for re- 
election and which requests that the matter be 
disclosed. 


(18) Letter re change in accounting principles— 
Unless previously filed, a letter from the registrant's 
independent account indicating whether any 
change in accounting principles or practices fol- 
lowed by the registrant, or any change in the 
method of applying any such accounting principles 
or practices, which materially affected the financial 
statements being filed with the Commission in the 
report or which is reasonably certain to affect the 
financial statements of future fiscal years, is to an 
alternative principle which in his judgement is pref- 
erable. No such letter need be filed when such 
change is made in response to a standard adopted by 
the Financial Accounting Standards Board requir- 
ing such change. 


(19) Previously unfiled documents—A\ll docu- 
ments originally required by a registration state- 
ment or report but not previously filed, as well as 
any amendments or modifications to documents 
already on file. If such amendments or modifica- 
tions are not in the English language, there should 
be furnished in addition a translation into English. 


(20) Financial statements furnished to security 
holders—\f the registrant makes available to its 
stockholders or otherwise publishes, within the 
period prescribed for filing the report, a financial 
statement containing the information required by 
this form, the information called for may be incorpo- 
rated by reference to such published statement pro- 
vided copies thereof are included as an exhibit to 
Part | of the report filed. 


2. 17 CFR 230.403 is proposed to be amended by 
adding a new paragraph (e): 


Part 230—GENERAL RULES AND REGULATONS, 
SECURITIES ACT OF 1933 


§230.403 Requirements as to paper, printing, and 
language. 


(e) Each registration statement shall contain an 
exhibit index, which should immediately precede 
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the exhibits filed with such registration statement. 
The index shall list each exhibit filed and identify by 
handwritten, typed, printed, or other legible form of 
notation, the page number in the sequential num- 
bering system described in paragraph (d) above 
where such exhibit can be found or where it is 
stated that the exhibit is incorporated by reference. 
Further, the first page of the registration statement 
shall list the page in the filing where the exhibit 
index is located. 


3. 17 CFR 240.0-3 is proposed to be amended by 
adding a new paragraph (c): 


Part 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


§240.0-3 Filing of material with the Commission. 


(c) Each document filed shall contain an: exhibit 
index, which should immediately precede the 
exhibits filed with such document. The index shall 
list each exhibit filed and identify by handwritten, 
typed, printed, or other legible form of notation, the 
page number in the sequential numbering system 
described in paragraph (b) above where such exhibit 
can be found or where it is stated that the exhibit is 
incorporated by reference. Further, the first page of 
the document shall list the page in the filing where 
the exhibit index is located. 


4. Part 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


a. Form S-7. Item 30 and the Instructions as to 
Exhibits of Form S-1 are proposed to be amended as 
follows: 


§239.11 Form S-1, registration statement under 
the Securities Act of 1933. 
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(b) Exhibits, as required by Item 8 of Regu- 
lation S-K, 17 CFR 229.20. 


INSTRUCTIONS AS TO EXHIBITS 


[All instructions, as well as the caption “‘Instruc- 
tions as to Exhibits,” are proposed to be deleted.] 


b. Form S-2. Item 18 and the Instruction as to 
Exhibits of Form S-2 are proposed to be amended as 
follows: 


§239.12 Form S-2, for shares of certain corpora- 
tions in the development stage. 


Item 18. Exhibits Filed 


Exhibits, as required by Item 8 of Regulation S-K, 17 
CFR 229.20. 


INSTRUCTIONS AS TO EXHIBITS 


[All instructions as well as the caption “Instructions 
as to Exhibits,”’ are proposed to be deleted.] 


c. Form S-7. \tem 17 and the Instructions as to 
Exhibits of Form S-7 are proposed to be amended as 
follows: 


§239.26 Form S-7, for registration under the 
Securities Act of 1933 of securities of certain 
issuers. 
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Item 17. Other Documents Filed as a Part of the 
Registration Statement. 


(a) * * * 


(b) Exhibits, as required by Item 8 of Regu- 
lation S-K, 17 CFR 229.20. 


INSTRUCTIONS AS TO EXHIBITS 


[All instructions, as well as the caption ‘‘Instruc- 
tions as to Exhibits,’’ are proposed to be deleted.] 


d. Form S-8. \|Instructions as to Exhibits of Form 
S-8 are proposed to be amended as follows: 


§239.16b Form S-8, for registration under the 
Securities Act of 1933 of securities to be offered to 
employees pursuant to certain plans. 


INSTRUCTIONS AS TO EXHIBITS 


The exhibits shall be furnished in accordance with 
the provisions of Item 8 of Regulation S-K, 17 CFR 
229.20. 


e. Form S-11. \Item 32 and the Instructions as to 
Exhibits of Form S-11 are proposed to be amended 
as follows: 


§239.18 Form S-11, for registration under the 
Securities Act of 1933 of securities of certain real 
estate companies. 


Item 32. Financial Statements and Exhibits 
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(b) The exhibits, as required by Item 8 of 
Regulation S-K, 17 CFR 229.30. 


INSTRUCTIONS AS TO EXHIBITS 


[All instructions, as well as the caption “‘Instruc- 
tions as to Exhibits,’’ are proposed to be deleted.] 


f. Form S-14. |Item 5 and the Instructions as to 
Exhibits of Form S-14 are proposed to be amended 
as follows: 


§239.23 Form S-14, for simplified registration 
procedure for securities in certain transactions 
under Rules 133 and 145 [17 CFR 230.133, 
230.145]. 


Item 5. Exhibits Filed 


Exhibits, as required by Item 8 of Regulation S-K, 17 
CFR 229.20. 


INSTRUCTIONS AS TO EXHIBITS 


[All instructions, as well as the caption ‘‘Instruc- 
tions as to Exhibits,"’ are proposed to be deleted.] 


g. Form S-16. \tem 13 and the Instructions as to 
Exhibits of Form S-16 are amended as follows: 


§239.27 Form S-16, for registration under the 
Securities Act of 1933 of securities of certain 
issuers offered pursuant to certain types of 
transactions. 
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Item 13. List of Exhibits 


Exhibits, as required by Item 8 of Regulation S-K, 17 
CFR 229.20. 


INSTRUCTIONS AS TO EXHIBITS 


[All instructions, as well as the caption “‘Instruc- 
tions as to Exhibits,’’ are proposed to be deleted.] 


h. Form S-78. |Instructions as to Exhibits of Form 
S-18 are proposed to be amended as follows: 


§239.28 Form S-18, optional form for the registra- 
tion of securities to be sold to the public by the 
issuer for an aggregate cash price not to exceed 
$5,000,000. 


INSTRUCTIONS AS TO EXHIBITS 


Subject to the rules regarding incorporation by ref- 
erence, the following exhibits shall be filed as part 
of the registration statement. Exhibits shall be 
appropriately lettered or numbered for convenient 
reference. Exhibits incorporated by reference may 
bear the designation given in the previous filing. 
Where exhibits are incorporated by reference, the 
reference shall be made in the list of exhibits called 
for by Item 20. 


(1) Underwriting agreement—Each underwriting 
contract or agreement with a principal underwriter 
or letter pursuant to which the securities being reg- 
istered are to be distributed; if the terms of such 
documents have not been determined, the proposed 
forms thereof. 


(2) Charter and by-laws—The charter and by-laws 
of the issuer or instruments corresponding thereto 
as presently in effect and any amendments thereto. 
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(3) /nstruments defining the rights of security 
holders— 


(a) All instruments defining the rights of (1) 
holders of the equity or debt securities being regis- 
tered; (2) holders of long-term debt of the registrant 
and of all subsidiaries for which consolidated or 
unconsolidated financial statements are required to 
be filed; and (3) holders of a new class of securities 
or indebtedness, the creation of which was required 
to be disclosed in a periodic report. 


(b) Where the instrument defines the rights of 
holders of long-term debt of the registrant and all its 
subsidiaries for which consolidated or unconsoli- 
dated financial statements are required to be filed, 
there need not be filed (1) any instrument with 
respect to long-term debt not being registered if the 
amount of securities authorized thereunder does 
not exceed 5% of the total assets of the registrant 
and its subsidiaries on a consolidated basis and if 
there is filed an agreement to furnish a copy of such 
agreement to the Commission upon request; (2) any 
instrument with respect to any class of securities if 
appropriate steps to assure the redemption or retire- 
ment of such class will be taken prior to or upon 
delivery by the registrant of the securities being 
registered; or (3) copies of instruments evidencing 
scrip certificates for fractions of shares. 


(c) If any of the securities being registered are, or 
will be, issued under an indenture to be qualified 
under the Trust Indenture Act of 1939, the copy of 
such indenture which is filed as an exhibit shall 
include or be accompanied by (1) a reasonably item- 
ized and informative table of contents; and (2) a 
cross-reference sheet showing the location in the 
indenture of the provisions inserted pursuant to 
Section 310 through 318(a) inclusive of the Trust 
Indenture Act of 1939. 


(4) Opinion re legality— 


(a) An opinion of counsel, as to the legality of the 
securities being registered, indicating whether they 
will, when sold, be legally issued, fully paid and 
non-assessable, and, if debt securities, whether 
they will be binding obligations of the registrant. 


(b) If the securities being registered are issued 
under a plan and the plan is subject to the require- 
ments of ERISA either (i) an opinion of counsel 
which confirms compliance with the provisions of 
the written documents constituting the plan with 
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the requirements of that Act pertaining to such pro- 
visions; or (ii) a copy of the Internal Revenue Service 
determination letter that the plan is qualified under 
Section 401 of the Internal Revenue Code; or (iii) an 
opinion of counsel attaching a copy of the determi- 
nation letter, that any amended provisions of the 
plan adopted subsequent to such determination 
comply with the requirements of that Act pertaining 
to such provisions. 


(5) Opinion re discount on capital shares—\f any 
discount on capital shares is shown as a deduction 
from capital shares on the most recent balance 
sheet being filed for the registrant, there shall be 
filed a statement of the circumstances under which 
such discount arose and an opinion of counsel as to 
the legality of the issuance of the shares to which 
such discount relates. The opinion shall set forth 
any applicable constitutional and statutory provi- 
sions and shall cite any decisions which in the opin- 
ion of counsel are controlling. 


(6) Opinion re liquidation preference—lf the regis- 
trant has any shares the preference of which upon 
involuntary liquidation exceeds the par or stated 
value thereof, there shall be filed an opinion of 
counsel as to whether there are any restrictions 
upon surplus by reason of such excess and also as 
to any remedies available to security holders before 
or after payment of any dividend that would reduce 
surplus to an amount less than the amount of such 
excess. The opinion shall set forth any applicable 
constitutional and statutory provisions and shall 
cite any decisions which, in the opinion of counsel, 
are controlling. 


(7) Opinion re tax matters—An opinion of counsel, 
or in lieu thereof, a revenue ruling from the Internal 
Revenue Service supporting the tax matters and 
consequences as to the registrant’s activities or 
proposed activities described in the filing when 
such tax matters are material to the transaction for 
which the registration statement is being filed. 


(8) Voting trust agreement—Any voting trust 
agreements and amendments thereto. 


(9) Material contracts— 


(a) Every contract not made in the ordinary course 
of business which is material to the registrant andis 
to be performed in whole or in part at or after the 
filing of the registration statement or was entered 
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into not more than two years before such filing. 
Only contracts need to be filed as to which the 
registrant or subsidiary of the registrant is a party or 
has succeeded to a party by asumption or assign- 
ment or in which the registrant or such subsidiary 
has a beneficial interest. 


(b) If the contract is such as ordinarily accompan- 
ies the kind of busines conducted by the registrant 
and its subsidiaries, it is made in the ordinary 
course of business and need not be filed, unless it 
falls within one or more of the following categories, 
in which case it should be filed except where 
immaterial in amount or significance: 


(1) Any contract to which directors, officers, prom- 
oters, voting trustees, security holders named inthe 
registration statement or report, or underwriters 
are parties except where the contract merely 
involves the purchase or sale of current assets hav- 
ing a determinable market price, at such market 
price; 


(2) Any contract upon which the registrant's 
business is substantially dependent, as in the 
case of continuing contracts to sell the major part 
of registrant's products or services or to purchase 
the major part of registrant's requirements of 
goods, services or raw materials or any franchise 
or license or other agreement to use a patent, 
formula, trade secret, process or trade name 
upon which registrant's business depends to a 
material extent; 


(3) Any contract calling for the acquisition or sale 
of any property, plant or equipment for a considera- 
tion exceeding 10% of all such assets of the regis- 
trant and its subsidiaries; or 


(4) Any lease under which a significant part of the 
property described in the registration statement or 
report is held by the registrant. 


(c) Any management contract or any remunera- 
tive plan, contract or arrangement including but not 
limited to plans relating to options, warrants or 
rights, pension, retirement or deffered compensa- 
tion or bonus, incentive or profit sharing (or if not set 
forth in any formal document, a written description 
thereof) shall be deemed material and shall be filed 
except the following: 


(1) 


Ordinary purchase and sales agency 
agreements. 
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(2) Agreements with managers of stores inachain 
organization or similar organization. 


(3) Contracts providing for labor or salesmen’s 
bonuses or payments to a class of security holders, 
as such. 


(4) Any remunerative plan, contract or arrange- 
ment which pursuant to its terms is available to 
employees generally and which in operation pro- 
vides for the same method of allocation of benefits 
betweeen management and nonmanagement 
participants. 


(10) Material foreign patents—Each material for- 
eign patent for an invention not covered by a United 
States patent. If the filing is a registration statement 
and if a substantial part of the securities to be 
offered or if the proceeds therefrom have been or 
are to be used for the particular purposes of acquir- 
ing developing or exploiting one or more material 
patents or patent rights, furnish a list showing the 
number and a brief identification of each such pat- 
ent or patent right. 


(11) /nstruments defining the rights of participat- 
ing employees—All constituent instruments (other 
than the plan itself) defining the rights of employees 
who participate in the plan. 


5. PART 249—FORMS, SECURITIES EXCHANGE 
ACT OF 1934 


a. Form 10. \ltem 16 and the Instructions as to 
Exhibits of Form 10 are proposed to be amended as 
follows: 


§249.210 Form 10, general form for registration 
of securities pursuant to section 12(b) or (g) of the 
Securities Exchange Act of 1934. 
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(b) Exhibits, as required by Item 8 of Regu- 
lation S-K, 17 CFR 229.20. 


INSTRUCTIONS AS TO EXHIBITS 


[All instructions, as well as the caption ‘‘Instruc- 
tions as to Exhibits,’’ are proposed to be deleted.] 


b. Form &-K. item 7 of the Form 8-K is proposed to 
be amended as follows: 


§249.308 Form 8-K, for current reports. 


(b) Exhibits, as required by Item 8 of Regu- 
lation S-K, 17 CFR 229.20. 


c. Form 10-Q. Instruction 9 and Item 9 of Form 
10-Q are proposed to be amended as follows: 


§249.308a Form 10-Q, for quarterly reports under 
sections 13 or 15(d) of the Securities Exchange Act 
of 1934. 


Instruction 9. Exhibits 


Exhibits as required by Item 8 of Regulation S-K, 17 
CFR 229.20. 


Item 9. Exhibits and Reports on Item 10-0 
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(a) Exhibits, as required by Item 8 of Regu- 
lation S-K, 17 CFR 229.20. 


d. Form 10-K. \Item 12 and the Instructions to 
Exhibits of Form 10-K are proposed to be amended 
as follows: 


§249.310 Form 10-K, annual report pursuant to 
sections 13 or 15(d) of the Securities Exchange Act 
of 1934. 


Item 12. Financial Statements, Exhibits Filed and 
Reports on Form 10-K. 


(a) * * * 


(2) Exhibits, as required by Item 8 of Regu- 
lation S-K, 17 CFR 229.20. 


INSTRUCTIONS AS TO EXHIBITS 


[All instructions, as well as the caption ‘‘Instruc- 
tions as to Exhibits,’’ are proposed to be deleted.] 


e. Form 11-K. \Item 7 and the Instructions as to 
Exhibits of Form 11-K are proposed to be amended 
as follows: 


§249.311 Form 11-K, for annual reports of 
employee stock purchase, savings and similar plans 
pursuant to section 15(d) of the Securities 
Exchange Act of 1934. 


Item 7. Financial Statements and Exhibits 
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(b) Exhibits, as required by Item 8 of Regu- 
lation S-K, 17 CFR 229.20. 


INSTRUCTIONS AS TO EXHIBITS 


[All instructions, as well as the caption “‘Instruc- 
tions as to Exhibits,” are proposed to be deleted.] 


COMMENTS 


Any interested person wishing to submit written 
comments on the proposals, as well as on other 
matters which might have an impact upon the prop- 
osals contained herein, is invited to do so. As noted 
above, commentators are also requested to con- 
sider the appropriateness of these proposed exhibit 
changes as they relate to registration and annual 
report forms of foreign private issuers under the 
1934 Act, particularly the new Form 20-F now 
being considered for adoption by the Commission. 
Mindful of its responsibilities to weigh with care the 
costs and benefits which result from its rules and 
form requirements, the Commission specifically 
invites comments on the cost to registrants and 
others of these proposals. 


AUTHORITY 


The amendments to Rule 403 and the enumerated 
forms prescribed under the Securities Act of 1933 
are being proposed pursuant to the authority in 
Sections 6, 7, 8, 10 and 19(a) of that Act. The 
amendments to Rule 0-3 and the enumerated forms 
prescribed under the Securities Exchange Act of 
1934 are being proposed pursuant to the authority 
in Sections 12, 13, 15(d) and 23(a) of that Act. The 
amendments to Regulation S-K are being proposed 
pursuant to all of the 1933 and 1934 Act provisions 
referred to above. 


[Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; 
Secs. 12, 13, 15(d), 23(a), 48 Stat. 892, 894, 895, 
901; Secs. 205, 209, 48 Stat. 906, 908; Secs. 1, 3, 
8,203(a), 49 Stat. 704, 1375, 1377, 1379; Sec. 2,52 
Stat. 1075; Sec. 301, 54 Stat. 857; Secs. 8, 202, 68 
Stat. 685, 686; Secs. 3, 4, 6, 10, 78 Stat. 88(a), 565, 
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569, 570; Sec. 1, 79 Stat. 1051; Secs. 1, 2, 82 Stat. 
454; Secs. 1, 2, 7, 28, 84 Stat. 1435, 1497, 1653; 
Secs. 10, 11, 18, 89 Stat. 119, 121, 155; Sec. 308, 
90 Stat. 57; Sec. 204, 91 Stat. 1500; 15 U.S.C. 77f, 
77g, 77h, 77j, 77s(a), 781, 78m, 780(d), 78w(a).] 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6150/November 16, 1979 


In the Matter of 


WYMAN, BAUTZER, ROTHMAN & KUCHEL 
SELF-EMPLOYED RETIREMENT PLAN 

Two Century Plaza 

Fourteenth Floor 

2049 Century Park East 

Los Angeles, CA 90067 


(18-55) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTON 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT INTER- 
ESTS OR PARTICIPATIONS IN THE WYMAN, 
BAUTZER, ROTHMAN & KUCHEL SELF- 
EMPLOYED RETIREMENT PLAN. 


NOTICE IS HEREBY GIVEN that Wyman, Bautzer, 
Roghman & Kuchel (hereinafter referred to as the 
“Applicant” or the ‘’Firm’’) a law firm organized asa 
partnership under the laws of the State of Califor- 
nia, on June 18, 1979 filed an application (supple- 
mented by letters dated September 28 and October 
22, 1979) for exemption from the registration 
requirements of the Securities Act of 1933 (the 
“Act’’) for interests or participations issued in con- 
nection with the Wyman, Bautzer, Rothman & 
Kuchel Self-Employed Retirement Plan (the 
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“Plan’’). All interested persons are referred to those 
documents, which are on file with the Commission, 
for the facts and representations contained therein, 
which are summarized below. 


|. Introduction 


The Plan covers the Firm's partners and other 
employees who have completed at least three years 
of service with the Firm. As of October 31, 1978, 20 
partners, nine associates and 20 non-legal person- 
nel were participants in the Plan. Applicant states 
that the Plan is of the type commonly referredtoasa 
“Keogh” plan, which covers persons (in this case 
Applicant's partners) who are employees within the 
meaning of Section 401(c)(1) of the Internal Rvenue 
Code of 1954 (the ‘Code’’) and, therefore, is 
excepted from the exemption provided by Section 
3(a(2) of the Act for interests or participation in 
employee benefit plans of certain employers. Sec- 
tion 3(a)(2) of the Act provides, however, that the 
Commission may exempt from the provisions of Sec- 
tion 5 of the Act any interest or participation issued 
in connection with a pension or profit-sharing plan 
which covers employees, some or all of whom are 
employees within the meaning of Section 401(c)(1) 
of the Code, if and to the extent that the Commission 
determines this to be necessary or appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


The Plan was adopted October 18, 1976, effective 
as of October 1, 1976. The Plan was amended on 
October 7, 1977 in order to bring the Plan into 
compliance with the provisions of the Employee 
Retirement Income Security Act of 1974 (“ERISA”). 
The Plan, as so amended, is a qualified plan under 
Section 401 of the Code. The Plan is subject to the 
fiduciary standards and the full reporting and dis- 
closure requirements of ERISA. 


ll. Description and Administration of the Plan 


Applicant states that it makes annual contributions 
to the Plan on behalf of all participants in amounts 
based on a percentage of their comensation, with 
certain limitations and adjusted for Social Security 
benefits. Participants may also make voluntary con- 
tributions to the Plan of not more than 10 per cent of 
their annual compensation. 


Applicant states that the Plan is modeled after a 
prototype plan sponsored by the Washington 
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National Trust Company, which serves as Trustee 
for the Plan. Applicant contends that even though 
the Plan is modeled after this prototype plan, the 
Plan has been tailored by Applicant to reflect the 
needs of Applicant and the participants in the Plan. 
The Trust and Adoption Agreements, as modified by 
Applicant, allow participants to exercise control 
over assets in their accounts and to provide the 
Trustee with investment instructions. Applicant 
represents, however, that in actual practice only a 
few partners have chosen to exercise individual 
investment discretion as to their accounts. Most 
participants allow the Firm, advised by an invest- 
ment banker, to make the investment decisions. 


The Plan is administered by two partners of Appli- 
cant assisted by a third partner. The two partners 
have the power, among others, to interpret the Plan. 


lll. Discussion 


Applicant states that the exemption from registra- 
tion provided by Section 3(a)(2) of the Act is not 
available because of the participation in the Plan of 
Applicant’s partners, who are “employees” within 
the meaning of Section 401(c)(1) of the Code. Appli- 
cant contends that if its business were organized in 
corporate form, interests and participations in the 
Plan would be exempt from registration pursuant to 
Section 3(a)(2) of the Act. The mere fact of Appli- 
cant’s being unincorporated, it submits, is no 
ground for requiring that such interests and partici- 
pations be registered under the Act. 


Applicant further states that the purpose of Con- 
gress’ exclusion from Section 3(a)(2) exemption of 
plans in which self-employed persons are partici- 
pants was to prevent the sale, without registration, 
of interests in plans to self-employed persons lack- 
ing the sophistication to protect themselves and 
their employees. Applicant states that it is engaged 
in furnishing legal services of a type which neces- 
sarily involves financially sophisticated and com- 
plex matters. It further submits that the 
administrative control exercised by Applicant over 
the Plan, further insures that Applicant's interests 
and the participants’ interests are adequately 
represented. 


Applicant states that the Plan covers partners and 
employees of a single firm, and that assets of the 
Plan have not been and will not be commingled in 
any collective investment fund with the assets of 
any other plan. Furthermore, Applicant states that it 
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has not distributed, and does not intend to distrib- 
ute, any promotional material in regard to the Plan, 
except for such material as Applicant is required by 
ERISA to distribute. 


Applicant argues that the fact that the Plan is 
modeled after a prototype plan is no basis for requir- 
ing the Plan to register under the Act. Applicant 
states that it has not simply bought from the Trustee 
a prototype plan, but has amended it to such an 
extent that the Plan bears the handicraft of Appli- 
cant and meets the unique situation of Applicant. 
Additionally, Applicant states, it has specialized in 
corporate securities matters and has represented 
clients in all manner of securities matters for over 
twenty years. Consequently, applicant argues it is 
well able to represent its interests and those of its 
emloyees. 


Applicant concludes that, under the circumstances, 
granting the requested exemptive order would be 
appropriate in the public interest, consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 11, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application, accompanied by a 
statement of the nature of his interest, the reasons 
for such request, and the issues, if any of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed to: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. An order dispos- 
ing of the matter will be issued as of course 
following December 11, 1979, unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the commission's own motion. Persons who 
request a hearing, or advice asto whether a hearing 
is ordered, will receive notice of further develop- 
ments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6151/November 19, 1979 


PROPOSED AMENDMENTS TO FORM S-8 AND 
PROPOSED RELATED RULES UNDER THE SECURI- 
TIES ACT OF 1933 


ACTION: Request for public comment on proposed 
amendments to Form S-8 and proposed related new 
rules under the Securities Act of 1933. 


SUMMARY: The Securities and Exchange Com- 
mission today authorized the publication for com- 
ment of several specific and general amendments 
to Form S-8 andrelated newrules under the Securi- 
ties Act of 1933. The purpose of the specific form 
amendments and the new rules is to provide a 
means whereby all filings on Form S-8 (both pre- 
effective and post-effective, with certain limited 
exceptions) will become effective automatically, 
without affirmative action on the part of the Com- 
mission or its staff pursuant to delegated authority. 
The Commission believes that most filings on Form 
S-8 comply in all material aspects with the disclo- 
sure requirements of the form and related rules, 
that the review process results in only minimal dis- 
closure improvement on such forms, and that the 
public interest would generally best be served by 
prompt effectiveness of such filings without the 
delays necessitated by the low priority accorded 
such filings. The Commission is also requesting 
comments on a series of general proposals which, if 
adopted, would make the Form S-16 type of disclo- 
sure available to issuers with employee stock plans, 
either by incorporating Form S-16 disclosure and 
updating features into Form S-8 or by adopting a 
new form. Additionally, comments are requested 
with respect to the feasibility of incorporating one or 
more ERISA filings to register or update the regis- 
tration of securities issued under ERISA qualified 
plans. 
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DATE: Comments must be received on or before 
December 31, 1979. 


ADDRESS: All communications on this matter 
should be submitted in triplicate to George A. Fitz- 
simmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. Comment letters should refer to 
File No. S7-811. All comments received will be 
available for public inspection and copying in the 
Commission's Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Wil- 
liam H. Carter, Office of Disclosure Policy, Division 
of Corporation Finance, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549 (202/272-2604). 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today authorized the publication for comment 
of specific and general amendments to Form S-8 
(17 CFR 239.16b) and related new rules under the 
Securities Act of 1933 (‘Securities Act’) [15 U.S.C. 
77a et seq.]. The specific new amendments and 
rules would allow for the elimination of routine staff 
review of and comment on all filings, both pre- 
effective and post-effective, on Form S-8 except for 
those filings containing resale prospectuses on 
Form S-1 and those accompanied by a request for 
confidential treatment pursuant to Rule 485 under 
the Securities Act. However, it is contemplated that 
unusual circumstances may warrant examination 
prior to effectiveness, and the Division will do some 
“after the fact” monitoring of Form S-8 filings on an 
audit basis to insure that disclosure quality remains 
at its present high level. Under the proposals pre- 
effective filings on Form S-8 would become effec- 
tive automatically on the twentieth day after filing 
through lapse of time and post-effective amend- 
ments on Form S-8 (with certain limited exceptions) 
would become effective, by rule, upon filing with the 
Commission. 


In addition to the specific proposals the Commission 
is considering and is requesting comments with 
respect to the following additional amendments: 


(A) Amendments to Form S-8 to allow 
updating to be accomplished by means of 
filings made under the Securities Exchange 
Act of 1934; 
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(B) Amendments to Form S-8 to conform 


plan disclosure and description require- 
ments to similar requirements under the 
Employee Retirement Income Security Act 
(“ERISA”) [29 U.S.C. 1001 et seq.]; 


(C) Amendments to Form S-8 to allow 
updating to be accomplished by means of 
filings or other documents or reports made 
pursuant to ERISA; and/or 


(D) The adoption of one or more new forms 
covering some but not all of the securities 
which may be registered presently pursuant 
to Form S-8 and which would include some 
or all of the features referred to in (A), (B) 
and (C) above, as well as the other specific 
amendments referred to in this release. For 
example, such a form might be available for 
the registration of securities only if the plan 
pursuant to which the securities are issued 
is subject to and in full compliance with 
ERISA. 


The Commission is also seeking comments as to 
specific means of implementing any one or more of 
the general proposals and as to the possible impact 
of such an implementation upon employee pur- 
chasers. Additionally, interested parties may wish 
to suggest or comment on other alternative regis- 
tration methods designed to simplify and reduce the 
cost of the registration of securities issued pursuant 
to employee plans. 


The Commission believes that the specific amend- 
ments, if adopted, would result in significant cost 
savings to registrants as well as in a reduction in 
paperwork for the Commission staff. The Commis- 
sion also is of the view that possible additional sav- 
ings could accrue through the implementation of 
one or more of the general proposals, and it is hoped 
that the commentators will be able to confirm and to 
provide finite estimates of these savings. 


GENERAL BACKGROUND 


Over the years the Commission has implemented 
and explored a number of procedures designed to 
cope with the problems caused by an increasing 
number of filings without a commensurate increase 
in staff size. 
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On November 21, 1968 the Commission issued 
Securities Act Release No. 4934, ‘Expediting 
Registration Statements Filed Under the Securi- 
ties Act of 1933."' In that release the Commis- 
sion noted the substantial increase in the 
Division's workload and announced that until 
such time as normal procedures may be resumed 
a Division officer will make a cursory review of 
every registration statement and will decide 
whether: (1) the registration statement is poorly 
prepared or otherwise presents problems so 
serious that no further review will be made; (2) no 
further review will be made but based on the cur- 
sory review the Division would recommend clear- 
ance of the registration statement upon request 
not earlier than 20 days after the date of original 
filings; or (3) the filing will be subject to the regu- 
lar review process. In Securities Act Release No. 
5231, ‘The Division of Corporation Finance's 
Procedures Designed to Curtail Time in Registra- 
tion Under the Securities Act of 1933,” issued on 
February 3, 1972,2 the Commission announced 
four different review procedures employed by the 
Division in reviewing registration statements— 
(1) deferred review, (2) cursory review, (3) sum- 
mary review, and (4) customary review. These 
procedures have significantly reduced the 
amount of staff time utilized in processing ‘33 
Act filings. 


On November 22, 1976, the Commission issued for 
comment proposed new Rule 480 under the Securi- 
ties Act.2 The purpose of the newrule was to provide 
a means whereby certain post-effective amend- 
ments filed to registration statements on Form S-8 
might become effective automatically, without affir- 
mative action on the part of the Commission or its 
staff. Under the proposed rule, registrants, if they 
chose and if they met certain conditions, could 
specify any automatic effective date they wanted 
provided it was later than twenty days after the 
filing. Although the staff of the Commission would 
contiue to review post-effective amendments filed 
pursuant to the new rule, registrants filing amend- 
ments under the rule would have some added assu- 
rance that their filings would become effective on 
the schedule which they established. The proposed 





'33 FR 17900. 


237 FR 4327. 


3Securities Act of 1933 Release No. 
(November 22, 1976) (41 FR 52701). 


5768 
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new Rule 480 was subsequently withdrawn’ when 
it appeared that it would not provide any signficant 
advantage over current practice and would not be 
utilized by a significant number of issuers. The Com- 
mission believed that if the staff is to review the 
amendment, communicate to the issuer that it has 
no comments, and prepare an order confirming that 
the amendment has become effective pursuant to 
Rule 480, there would be little substantive differ- 
ence between Rule 480 and the existing procedure 
for making post-effective amendments on Form S-8 
effective. Moreover, the issuer's ability to deter- 
mine the date of effectiveness of the post-effective 
amendments to registration statements on Form 
S-8 was considered by certain commentators to be 
of marginal benefit because of the minimum wait- 
ing period of twenty days. The view was also 
expressed that issuers would not utilize proposed 
Rule 480 unless assurance could be obtained prior 
to the scheduled effective date that the staff had 
reviewed the amendment and had no comments. 


The total number of filings made in the Division of 
Corporation Finance under the Securities Act and 
the Securities Exchange Act of 1934 (‘Exchange 
Act’’)[15 U.S.C. 78a et seq. (1976)] has continued to 
increase while staff size has remained stable. This 
has created a need for further changes in staff 
review procedures which is increased even more by 
the greater emphasis the Division is placing on 
review of Exchange Act filings. Upon consideration 
the Commission has determined that the specific 
proposals contained herein eliminatng routine staff 
review of filings on Form S-8 would appear to have 
little impact on the quality of disclosure in such 
filings, and accordingly reallocation of such resour- 
ces elsewhere would appear to be in the public 
interest. Moreover, as pointed out above, it is con- 
templated that there would be monitoring of disclo- 
sure requirements. In addition, the new system 
would mandate compliance with the form require- 
ments, including the existing condition precedent 
that the issuer be current in its previous twelve 
months Exchange Act reports. 


SPECIFIC PROPOSED AMENDMENT TO 
FORM S-8 AND NEW RULES—GENERAL 
DISCUSSION 


The Commission hereby proposes that there no 
longer be routine staff review of any filings on Form 





‘Securities Act of 1933 Release No. 5978 (Sep- 
tember 18, 1978) (43 FR 43725). 
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S-8, pre-effective or post-effective, including 
related Form S-16 resale prospectuses. The only 
exceptions will be those Form S-8 filings containing 
Form S-1 resale prospectuses, which will be 
reviewed, and those containing confidential treat- 
ment requests, in which only the confidential treat- 
ment aspects will be reviewed. In order to maximize 
the savings of staff time all processing of the filings 
will be done by the Office of Reports and Informa- 
tion Services (ORIS) and such notifications of effec- 
tiveness as are necessary will be prepared by ORIS. 


The effective date of new filings on Form S-8 will no 
longer be accelerated but will become effective on 
the twentieth day after filing through lapse of time 
(pursuant to Section 8(a) of the Securities Act). The 
Commission is aware, however, that events could 
occur which would require an amendment to a reg- 
istration statement prior to the date of effective- 
ness. Accordingly, the Commission is proposing a 
new Rule 475a which provides that the filing of any 
pre-effective amendment to a registration state- 
ment on Form S-8, other than a delaying amend- 
ment, shall be deemed to have been filed with the 
consent of the Commission for the purposes of Sec- 
tion 8(a) of the Securities Act. This will prevent the 
twenty day period from beginning again and will 
permit registrants to amend their filings to include 
last minute revisions and updated financial state- 
ments. Registrants should note that filings contain- 
ing delaying amendments cannot become effective 
until after such amendments have been expressly 
removed. 


Under proposed new Rule 464 all post-effective 
amendments on Form S-8 (other than those which 
contain a statement that the issuer does not meet 
all of the requirements for filing on Form S-8, or 
contain a confidential treatment request or a Form 
S-1 resale prospectus) will become effective upon 
filing with the Commission. Moreover, Rule 464, as 
proposed would incorporate into the General Rules 
and Regulations under the Securities Act the con- 
cept now contained in the standard undertaking in 
Form S-8 which deems the effective date of a regis- 
tration statement to be the effective date of each 
post-effective amendment with respect to any 
securities sold pursuant to the related prospectus 
after the post-effective amendment has become 
effective. 


In order to give ORIS a means of determining 
whether or not an issuer meets all of the 
requirements for filing on Form S-8 or the 
filing contains a request for confidential treat- 
ment or a resale prospectus on Form S-1, it is 
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proposed to insert a series of boxes on the 
Form S-8 facing page on which registrants will 
indicate such matters. It should be noted that 
filings by issuers which do not meet all of the 
requirements for filing on Form S-8, as indi- 
cated by a checked box, will not be accepted for 
filing. 


Registrants occasionally include in Form S-8 
registration statements only the financial 
statements from their latest annual report 
even though they have, since the date such 
report was issued, succeeded to or disposed of 
businesses which are significant in compari- 
son to the registrant’s former size. When such 
events were so significant that the financial 
statements in the latest annual report no 
longer represented a registrant's financial 
condition and/or operating results or charac- 
teristics, the staff in the past has requested 
additional financial information through the 
comment process in order to obtain com- 
pliance with Rule 408. Since it is now pro- 
posed that there be no routine staff review of 
filings on Form S-8, the Commission believes 
it is essential to codify past administrative 
practice by amending Item 17 of form S-8 to 
indicate that additional financial information 
(which may include updated financial state- 
ments of the registrant as well as pro forma 
financial statements) will be required in the 
prospectus if there have occurred since the 
date of the latest balance sheet required by 
Form 10-K, or if there are about to occur: (1) 
one or more (a) successions to businesses, 
whether accounted for as purchases, poolings 
of interests or in some other manner, (b) acqui- 
sitions of investments in businesses the investment 
in which is to be accounted for by the equity method, 
or (c) dispositions of businesses or of assets other 
than in the normal course of business, which 
would constitute the succession, acquisition, 
or disposition of a _ significant subsidiary as 
defined in Article 1 of Regulation S-X (17 CFR 
210.1-02); or (2) changes in accounting princi- 
ples which require a _ substantial retroactive 
restatement of financial statements. 


As a further reminder to registrants of a prob- 
lem area often the subject of comments under 
the review process, the Commission proposes 
that the instruction to the SIGNATURE section 
of Form S-8 be revised to specifically make 
reference to the power of attorney and resolu- 
tion of the board of director provisions of Rule 
402(c). 
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TEXT OF THE PROPOSED AMENDMENTS 
TO FORM S-8 AND PROPOSED NEW 
RULES 


Chapter II of Title 17 of the Code of Federal 
Regulations is proposed to be amended as 
follows: 


PART 230—GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 


1. A new Section 230.464 is proposed to be 
added as follows: 


§230.464 Effective date of post-effective 
amendments on Form S-8. 


(a) Except as is provided in paragraph (b) 
below, upon the filing of each post-effective 
amendment on Form S-8 with the Commission: 


(1) The post-effective amendment shall 


become effective; and 


(2) With respect to securities sold on or after 
the filing date pursuant to the prospectus 
which forms a part of the S-8 registration 
statement, as amended, the effective date of 
the registration statement shall be deemed to 
be the filing date of the _ post-effective 
amendment. 


(b) Paragraph (a) shall not apply to post- 
effective amendments on Form S-8 which: (1) 
do not contain a representation that the issuer 
meets all of the requirements for filing on 
Form S-8; (2) are accompanied by a request for 
confidential treatment pursuant to Rule 485; 
or (3) contain a resale prospectus on Form S-1. 


2. A new Section 230.475a is proposed to be 
added as follows: 


§230.475a Pre-effective amendments on 
Form S-8 deemed filed with consent of 
Commission. 
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Amendments to a _ registration statement on 
Form S-8 filed prior to the effectiveness of 
such registration statement, except for delay- 
ing amendments filed pursuant to Rule 473, 
shall be deemed to have been filed with the 
consent of the Commission and shall accord- 
ingly be treated as part of the registration 
statement. 


PART 239—FORMS PRESCRIBED UNDER 
THE SECURITIES ACT OF 1933 . 


Section 239.16b is proposed to be amended as 
follows: 


Section 239.16b Form S-8, for registration 
under the Securities Act of 1933 of securities 
to be offered to employees pursuant to certain 
plans. 


e 


1. The facing page is proposed to be 
amended by inserting the following after the 
“Telephone number, including area code, of 
the agent for service... ' 


O Check box if the issuer does not meet all of 
the requirements for filing on Form S-8. 


O Check box if the filing contains a resale 
prospectus on Form S-1. 


O Check box if this filing is accompanied bya 
request for confidential treatment pursu- 
ant to Rule 485. 


2. The/nstruction to Item 17, Financial Statement 
of the Isuer, is amended by adding the following 
statement at the end: 


Additional financial information (which may include 
updated financial statements of the registrant as 
well as pro forma financial statements) is required 
in the prospectus if there has occurred since the date 
of the latest balance sheet required by Form 10-K, 
or if there is about to occur: (1) one or more (a) 
successions to businesses whether accounted for 
as purchases, poolings of interests or in some other 
manner, (b) acquisitions of investments in busi- 
nesses the investment of which is to be accounted 
for by the equity method, or (c) dispositions of busi- 
nesses or of assets other than in the normal course 


Volume 18, No. 16, December 4, 1979 





of business, which would constitute the succes- 
sion, acquisition, or disposition of a significant sub- 
sidiary as defined in Article 1 of Regulation S-X (17 
CFR 210.1-02); or (2) changes in accounting princi- 
ples which require a substantial retroactive restate- 
ment of financial statements. 


3. The Instructions to the SIGNATURES are 
amended by adding the following: 


Note: Reference is made to the provisions con- 
cerning powers of attorney and resolutions of the 
board of directors contained in Rule 402(c) of Regu- 
lation C. 


COMMENTS 


Any interested person wishing to submit written 
comments on the proposed Form S-8 amendments 
or the proposed new rules, as well as on the general 
proposals or on other matters which might have an 
impact upon the proposals contained herein, is 
invited to do so. Mindful of its responsibilities to 
weigh with care the costs and benefits which result 
from its rules and form requirements, the Commis- 
sion specifically invites comments on the cost to 
registrants and others of these proposals. 


STATUTORY AUTHORITY 


The Commission hereby publishes for comment 
proposed Rules 464 and 475a as well as proposed 
amendments to Form S-8, pursuant to the Securi- 
ties Act of 1933, particularly Sections 7, 10 and 19 
thereof. 


[Secs. 7, 10, 19, 48 Stat. 78, 81, 85; secs. 205, 209, 
48 Stat. 906, 908; sec. 8, 68, Stat. 685; sec. 
308(a)(2), 90 Stat. 57; 15 U.S.C. 77g, 77}, 77s]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6152/November 19, 1979 


In the Matter of 


THE WOLF, BLOCK, SCHORR AND SOLIS- 
COHEN RETIREMENT PLAN 

12th Floor Packard Building 

Philadelphia, PA 19102 


(18-46) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT INTER- 
ESTS AND PARTICIPATIONS IN THE WOLF, 
BLOCK, SCHORR AND SOLIS-COHEN RETIRE- 
MENT PLAN. 


NOTICE IS HEREBY GIVEN that Wolf, Block, Schorr 
and Solis-Cohen (“‘Applicant’’), a law firm organized 
as a partnership under the laws of the State of 
Pennsylvania, filed an application on June 21, 


1979, for exemption from the registration require- 
ments of the Securities Act of 1933 (the ‘‘Act’’) for 
participations or interests issued in connection with 
the Wolf, Block, Schorr and Solis-Cohen Retirement 


Plan (the “Plan’’). All interested persons are 
referred to that application which is on file with the 
Commission, for the facts and representations con- 
tained therein, which are summarized below. 


Introduction 


The Plan covers all partners, legal associates hired 
or retained on a special associate basis, and all 
non-lawyer employees of Applicant who have both 
attained the age of 25 and have completed one year 
of service (as that term is defined in the Plan). As of 
May 31, 1979, 62 partners, 2 special associates, 
and 160 non-lawyer employees were participants 
in the Plan. 


The Plan is an ‘Employee Benefit Plan” within the 
meaning of the Employee Retirement Income 
Security Act of 1974 (“ERISA”’) which covers per- 
sons who are employees within the meaning of 
Section 401(c)(1) of the Internal Revenue Code of 
1954, as amended, (the ‘‘Code’”’) and, therefore, the 
exemption provided by Section 3(a)(2) of the Act for 
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interests or participations in certain employee 
benefit plans of corporate employers is inapplicable. 


Section 3(a)(2) of the Act provides, however, that 
the Commission may exempt from the provisions of 
Section 5 of the Act any interest or participation 
issued in connection with a pension or profit- 
sharing plan which covers employees some or all of 
whom are employees within the meaning of Section 
401(c)(1) of the Code, if and to the extent the Com- 
mission determines this to be necessary or approp- 
riate in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Description and Administration of the Plan 


The Plan is a defined contribution plan originally 
adopted effective February 1, 1968. This was 
amended and restated in its entirety effective Feb- 
ruary 1, 1976, in order to comply with ERISA. The 
Internal Revenue Service issued a determination 
letter on January 12, 1978 determining that the 
Plan was qualified under Section 401(a) of the 
Code. The Plan was further revised and restated in 
its entirety as of May 31, 1979, and application to 
the Internal Revenue Service for a new letter of 
determination with respect to the Plan, as revised 
and restated was made on June 1, 1979. 


Under the Plan, Applicant contributes to the Plan, 
on behalf of each participant, an amount equal to 
3.19% of the first $12,000 of that participant's com- 
pensation and 8.19% of the compensation of that 
participant in excess of $12,000. For this purpose 
only the first $100,000 of a participant’s compensa- 
tion is taken into account and no more than $7,500 
may be contributed on behalf of any participant with 
respect to any one plan year. 


In addition to the forgoing, each participant may 
make voluntary contributions to the Plan for any 
Plan year of not less than 2% nor more than 10% of 
his compensation for such year. For this purpose as 
well, only the first $100,000 of the participant's 
compensation is taken into account. 


Decisions concerning the selection and retention of 
investment categories are made by Applicant's 
Administrative Committee, subject to the approval 
of Applicant’s Executive Committee. The Adminis- 
trative Committee has the authority to control and 
manage the operation and administration of the Plan, 
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including the interpretation of the Plan, the deter- 
mination of questions of fact arising under the Plan, 
the filing of all returns and reports with respect to 
the Plan, distribution to participants of reports and 
other information required under the Plan and the 
promulgation of rules and regulations for the 
administration of the Plan. All costs and expenses of 
administration of the Plan, including the Trustee’s 
fees, are paid by Applicant. The present Trustee is 
The Provident National Bank. 


The investment categories currently available 
under the Plan are as follows: 


(a) A short term fixed income investment 
fund, 


(b) A bond fund, 


(c) The Provident Natioal Bank H.R. 10 
Self-Employed Equity Fund, and 


(d) Saving certificates or certificates of 
deposit. 


Contributions by or on behalf of participants who 
fail to designate an investment category are 
invested in the short term fixed income fund. 


Discussion 


Applicant contends if the Firm’s business were 
organized in corporate form, interests and participa- 
tions in the Plan would be exempt from registration 
pursuant to Section 3(a)(2) of the Act. It is only 
because of the participation of “employees” within 
the meaning of Section 401(c)(1) of the Code that 
the exemption is not available. 


Applicant further contends that the Plan does not 
present the risks associated with the sale of inter- 
ests or participations in multi-employer plans by 
financial institutions with which Congress was 
primarily concerned with when it drafted Section 
3(a)(2). The Plan is not a master or prototype plan 
designed to be marketed by a promoter to unrelated 
self-employed persons. 


Applicant represents that the Firm exercises sub- 
stantial administrative responsibility with respect to 
the Plan, and has employed independent experts to 
provide investment management and advisory ser- 
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vices; that because the Plan is subject to the 
requirements of ERISA, the Firm must provide des- 
criptive and financial information to Plan partici- 
pants; that due to the nature of the Firm's business, 
which involves complex financial matters, the Firm 
is able to protect its interests and those of Plan 
participants. 


Applicant concludes that for the foregoing reasons, 
granting the requested exemptive orders would be 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than December 14, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hear- 
ing thereon. Any such communication should be 
addressed to: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. An order dispos- 
ing of the application will be issued as of course 
following December 14, 1979, unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive notice of further develop- 
ments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16345/November 16, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6149/November 16, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16346/November 16, 1979 


In the Matter of 


NEW ENGLAND SECURITIES DEPOSITORY 
TRUST COMPANY 

P.O. Box 6100 

Boston, Massachusetts 02209 


(SR-NESDTC-79-1) 
ORDER APPROVING PROPOSED RULE CHANGE 


On April 26, 1979, the New England Securities 
Depository Trust Company filed with the Commis- 
sion, pursuant to Seciton 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act’’) and Rule 19b-4 thereunder, copies of a 
proposed rule change to authorize NESDTC to retain 
for use in its own business income or gain resulting 
from the investment of cash contributions to its 
Participants’ Fund. On July 16, 1979, NESDTC filed a 
technical amendment to its submission. 


Notice of the proposed rule change as amended 
together with the terms of substance of the proposed 
rule change was given by publication of a 

Commission Release (Securities Exchange Act 
Release No. 16048, July 27, 1979) and by publication 
in the Federal Register (44 FR 45506, August 2, 
1979). All written statements with respect to the 
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proposed rule change which were filed with the 
Commission and all written communications relating 
to the proposed rule change between the 
Commission and any person were considered and are 
available to the public at the Commission’s Public 
Reference Room. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
registered clearing agencies, and in particular, the 
requirements of Section 17A and the rules and 
regulations thereunder. 


IT iS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16347/November 16, 1979 


NOTICE OF RECEIPT OF AMENDMENTS TO PLAN 
FILED PURSUANT TO RULE 17a-15 UNDER THE 
SECURITIES EXCHANGE ACT OF 1934 FILE NO. 
$7-433 


On November 5, 1979, the Consolidated Tape Asso- 
ciation submitted to the Commission a proposed 
amendment to Section XI(c) of the joint industry plan 
(the ‘’Plan’’) filed with and declared effective 
pursuant to Rule 17a-15 [17CFR 8§240.17a-15] under 
the Securities Exchange Act of 1934 governing the 
consolidated transaction reporting system. The 
proposed amendment would effect an 8% increase in 
display charges to subscribers for receipt of last sale 
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information with respect to Network A.1 The 
proposed amendment bears an effective date of 
January 1, 1980. 


In order to assist the Commission in determining 
whether to approve the proposed amendment, 
interested persons are invited to submit their views 
and comments on the proposal in writing to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, within 30 
days from the date of publication in the Federa/ 
Register. The amendment to the Plan will be 
available for public inspection in the Commission‘s 
public reference room. All such communications 
should refer to File No. $7-433. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16348/November 16, 1979 


INFORMATION REQUIRED IN SOLICITATION OF 
PROXIES OTHER THAN BY THE ISSUER 


SUMMARY: The Commission is adopting an 
amendment to its rules and regulations providing for 
the filing of a statement in triplicate, by participants 
in a proxy solicitation other than the issuer, 
containing the information specified in Schedule 14B. 
with both the Commission and with each national 
securities exchange upon which any security of the 
issuer is listed and registered. Formerly, copies of 
such information were required to be filed in 





1 Network A disseminates last sale reports of 
transactions executed in all reporting markets for 
securities listed on the New York Stock Exchange, 
Inc. 
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duplicate, resulting in their unavailability in the Public 
Reference Room for at least fifteen days. This 
increase will permit the distribution of these three 
copies respectively among the Office of Reports and 
Information Services, the branches in the Division of 
Corporation Finance, and the Commission’s Public 
Reference Room. Furthermore, the national securities 
exchanges have also indicated that a third copy of 
the statement containing the information specified in 
Schedule 14B be submitted to them for their 
particular purposes. 


EFFECTIVE DATE: 
Federal Register.) 


(30 days after publication in the 


FOR FURTHER INFORMATION CONTACT: Mary 
A. Binno, Office of Disclosure Policy and 
Proceedings, Division of Corporation Finance, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C., 20549, (202) 
272-2604. 


SUPPLIMENTARY INFORMATION: The Securities 
and Exchange Commission today announced the 
adoption of an amendment to Rules 14a-11(c)(1) and 
(2) [17 CFR 240.14a-11(c)(1) and (2)] under the 
Securities Exchange Act of 1934 (the “Exchange 
Act’’) [15 U.S.C. 78a et seq. as amended by Pub. L. 
No. 94-29 (June 4, 1975)]. 


The amendments require those persons making a 
solicitation pursuant to Rule 14a-11 to file the 
information specified by Schedule 14B in triplicate 
with both the Commission and the national securities 
exchanges. This increase in the number of copies 
required to be filed will facilitate the immediate 
availability of such documents for use in the 
Commission's Public Reference facilities and will 
expedite their review and processing in the respective 
branches of the Division of Corporation Finance. 
Moreover, inquiries made of several of the national 
securities exchanges have also indicated that the 
increase is necessary for their particular purposes. 


AMENDMENTS 


Accordingly, 17 CFR Part 240 is amended by deleting 
the word ‘‘duplicate”’ in paragraphs (c)(1) and (2) of 
§240.14a-11 and substituting the word “‘triplicate” 
therefor. 
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Certain Findings 


The Commission finds that the foregoing amend- 
ments are minor and technical in nature and, 
accordingly, that notice and prior publication for 
comment under the Administrative Procedure Act (5 
U.S.C. 553) are not necessary. 


The Commission has considered the impact of such 
amendments on competition as required by Section 
23(a)(2) of the Exchange Act [15 U.S.C. 78w(a)(2)] 
and has concluded that there is none. 


Statutory Authority 


The amendments are adopted pursuant to Section 
23(a)(1) of the Securities Exchange Act of 1934 (15 
U.S.C. 78w(a)(1)). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16349/November 16, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY PHILADELPHIA STOCK EXCHANGE, INC. 


File No. SR-Phix-79-8 


The Philadelphia Stock Exchange, Inc. (‘’Phix’’) 
submitted on October 25, 1979, a proposed rule 
change under Rule 19b-4 to amend its Rules 1024 and 
1027 by deleting Commentaries .04 through .06 under 
Rule 1024 and Commentary .01 under 1027. 


Commentary .04 of Rule 1024 provides that before a 
member organization approves an account of a trust, 
pension fund, profit sharing plan or other fiduciary for 
options trading, such organization must be satisfied 
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that the instruments under which the fiduciary is 
acting permit options trading. 


Commentary .05 of Rule 1024 provides that before a 
member organization approves an account for 
options trading regarding which trading authorization 
has been granted to a third person who is not an 
employee of the member organization, such 
organization must obtain written evidence of the 
agent's authority to act, and that such authority 
specifically includes options trading. 


Commentary .06 of Rule 1024 provides that before a 
member organization approves an account of an 
investment partnership or an investment club for op- 
tions trading, such organization must obtain written 
evidence of the authority of the person to act, and 
that such authority specifically includes options 
trading. Further, the member organization must 
obtain current long and short options positions of the 
partners or members of the partnership or investment 
club. 


Commentary .01 of Rule 1027 provides that no 
transactions shall be executed in a discretionary 
account which result in an uncovered short position 
in options contracts unless specific written 
authorization for transactions of such nature has 
been obtained from the person for whom such 
account is maintained. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
26. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capital Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-Phix-79-8. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
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the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the prinicipal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16350/November 16, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (Par Value $1.00) of INTERPHOTO 
CORPORATION from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16351/November 16, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY PACIFIC STOCK 
EXCHANGE INCORPORATED 


File No. SR-PSE-79-12 


The Pacific Stock Exchange Incorporated (‘‘PSE”’) 
submitted, on August 29, 1979,! a proposed rule 





10n September 24, 1979, the PSE amended the sub- 
ject rule filing to delete references to Options Floor 
Procedure Advice B-8 regarding marketmaker trans- 
actions in dually listed options. 
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change under Rule 19b-4 to amend various Options 
Floor Procedure Advices (‘procedures’) regarding (1) 
conduct of visitors on the options exchange floor; (2) 
standards of dress and conduct for persons on the 
options exchange floor; (3) language to be used on 
the options exchange floor; and (4) resolution of 
order imbalances at the opening. In addition, the PSE 
has adopted two new procedures regarding (1) the 
obligation of floor brokers to use due diligence to 
execute orders at the best price obtainable, and (2) 
guidelines for the issuance of floor citations by the 
Options Floor Officials. 


The foregoing rule change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (the ‘‘Act’’). At any time within 
sixty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities Ex- 
change Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
26, 1979. Interested persons are invited to submit 
writted data, views and arguments concerning the 
submission within 30 days from the date of publica- 
tion in the Federal Register. Persons desiring to make 
written comments should file six copies thereof with 
the Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-PSE-79-12. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications re- 
lating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 8552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market Reg- 
ulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16352/November 19, 1979 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE PHILADELPHIA DEPOSI- 
TORY TRUST COMPANY (File No. SR-PDTC-79-3) 


The Philadelphia Depository Trust Company (PDTC) 
submitted on November 19, 1979, a proposed rule 
change establishing an amended participant's 
agreement to be signed by the Depository Trust 
Company (DTC) as part of the interface between 
PDTC and DTC. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may summar- 
ily abrogate the rule change if it appears to the 
Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
26, 1979. Interested persons are invited to submit 
written data, views and arguments concerning the 
submission within twenty-one days from the date of 
publication in the Federa/ Register. Persons desiring 
to make written submissions should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PDTC-79-3. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above-men- 
tioned self-regulatory organization. 


For the Commission by the Division of Market Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16353/November 20, 1979 


STOCK CLEARING CORPORATION OF PHILADEL- 
PHIA (“SCCP”) 


(SR-SCCP-79-12) 


ORDER APPROVING PROPOSED RULE CHANGE 


On August 7, 1979, SCCP filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78s(b)(1) (the ‘“Act’”’) 
and Rule 19b-4 thereunder, a proposed rule change 
designating SCCP as an agent of the Philadelphia 
Depository Trust Company (‘Philadep’’) to receive 
and deliver securities and to effect daily money settle- 
ments on behalf of dual SCCP and Philadep partici- 
pants. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16123, August 
17, 1979) and by publication in the Federal Register 
(44 FR 50125, August 27, 1979). No written 
comments were received by the Commission. 


The Commision finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to regis- 
tered clearing agencies, and in particular, the require- 
ments of Section 17A of the Act. 


It is therefore ordered, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change be ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Releae No. 16354/November 20, 1979 


In the Matter of 


THE DEPOSITORY TRUST COMPANY (‘‘DTC’’) 
55 Water Street 
New York, New York 10041 


(SR-DTC-79-5) 
ORDER APPROVING RULE CHANGE 


On October 19, 1979, the Depository Trust Company 
submitted a proposed rule change pursuant to Rule 
19b-4 under the Securities Exchange Act of 1934 (the 
“Act’’) establishing an interface with the Philadelphia 
Depository Trust Company. The submission com- 
prises procedures and agreements for the operation 
of the interface. In its filing, DTC also requested that 
the Commission determine that the agreements, pro- 
visions and safeguards established by DTC for the 
interface are adequate for the protection of investors 
pursuant to paragraphs (g) of Rules 8c-1 and 15c2-1 
under the Act. 


In accordance with Section 19(b) of the Act and Rule 
19b-4 thereunder, the rule change was published in 
the Federal Register (44 FR 64058, October 19, 1979), 
and the public was invited to submit comments. 
Notice of the filing and an invitation for comments 
also appeared in Securities Exchange Act Release 
No. 16275, October 12, 1979. No letters of comment 
were received. 


The Commission finds that the proposed rule change 
is consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to regis- 
tered clearing agencies, and in particular, the require- 
ments of Section 17A of the Act. 


It is therefore ordered, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change contained 
in File No. SR-DTC-79-5 be approved. 


The Commission also finds that the agreements, pro- 
visions and safeguards established by DTC for the 
interface are adequate for the protection of investors 
pursuant to paragraphs (g) of Rules 8c-1 and 15c2-1 
under the Act. 
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For the Commission, by the Division of Market Regu- 
lation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16355/November 20, 1979 


An order has been issued granting the application of 
HUFFY CORPORATION to withdraw its common 
stock (Par Value $1) from listing and registration on 
the American Stock Exchange, /nc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16356/November 21, 1979 


SHAREHOLDER COMMUNICATIONS, SHARE- 
HOLDER PARTICIPATION IN THE CORPORATE 
ELECTORAL PROCESS AND CORPORATE 
GOVERNANCE GENERALLY 


ACTION: Final rules. 


SUMMARY: The Commission announces the 
adoption of rule and schedule amendments which are 
intended to provide greater opportunities for share- 
holders to exercise their right of suffrage and to 
obtain information and advice with respect to matters 
on which they vote. The amendments require that 
shareholders be provided with a form of proxy which 
(a) indicates whether the proxy is solicited on be- 
half of the issuer’s board of directors, (b) permits 
shareholders to withhold authority to vote for each 
nominee for election as a director, and (c) provides a 
means by which shareholders are afforded an 
opportunity to abstain from matters referred to in the 
proxy card as to which shareholders have an oppor- 
tunity to vote, other than elections to office. The 
Commission also is adopting a rule requiring that 
shareholders be provided, under certain circum- 
stances, with information concerning the votes cast 
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for and withheld from incumbent directors. Other rule 
amendments exempt from the informational and filing 
requirements of the proxy rules the furnishing of 
proxy voting advice by financial advisors, under 
certain limited circumstances. Such activities, 
however, as well as non-issuer solicitations made to 
ten or fewer persons, are subject to the proxy rule 
prohibition against false or misleading statements. 
Additionally, the Commission is adopting a rule which 
requires disclosure of the date by which shareholder 
proposals must be received in order to be included in 
the issuer's proxy statement. 


EFFECTIVE DATE: The amendments to Regulation 
14A and Schedule 14A are effective for all issuers for 
filings made on or after December 31, 1979. 


FOR FURTHER INFORMATION CONTACT: Amy 
L. Goodman (202) 272-2597, G. Michael Stakias (202) 
272-2589 or Gregory H. Mathews (202) 272-2644, 
Division of Corporation Finance, Securities and Ex- 
change Commission, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today adopted amend- 
ments to Regulation 14A (17 CFR 240.14a-1 et seq.) 
and Schedule 14A (17 CFR 240.14a-101) [under the 
Securities Exchange Act of 1934] 15 U.S.C. 78a, et 
seq., aS amended by Pub. L. No. 94-29 (June 4, 
1975). The amendments are part of the 
Commission’s continuing consideration of issues 
which have been raised in its reexamination of rules 
relating to shareholder communications, shareholder 
participation in the corporate electoral process and 
corporate governance generally. 


|. Background 


In April 1977, the Commission authorized its staff to 
institute a broad re-examination of its rules relating to 
shareholder communications, shareholder participa- 
tion in the corporate electoral process and corporate 
governance generally. ! Public hearings were held in 





Securities Exchange Act Release No. 13901 (August 
29, 1977), 42 FR 44860 (September 7, 1977), contains 
a statement of the issues on which testimony and 
comments were requested. The identification of 
these issues was based, in part, upon the public com- 
ments received in response to the Commission’s prior 
release, Securities Exchange Act Release No. 13482 
(April 28, 1977), 42 FR 23901 (May 11, 1977). 
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the fall of 1977 on a number of issues, including the 
adequacy of existing avenues of communications 
between shareholders and corporations and the role 
of shareholders in the corporate electoral process. 


In light of the complexity and variety of issues under 
consideration, the Commission determined to 
proceed in stages. In July 1978, the Commission 
published for comment rulemaking proposals 
intended to provide shareholders with information to 
facilitate their assessment of the structure, composi- 
tion and functioning of issuers’ boards of directors. 
The adoption of these proposals for the 1979 proxy 
season was announced in Securities Exchange Act 
Release No. 15384 (December 6, 1978), 43 FR 58522 
(December 14, 1978). At that time, the Commission 
indicated that additional stages of its response to the 
issues raised in the proceeding would consist of 
possible rulemaking proposals or recommendations 
for legislation and the publication of a staff report on 
other important questions under consideration. 


On August 13, 1979, the Commission proposed 
certain amendments to its proxy rules.Y The pro- 
posals were designed, among other things, to provide 
an opportunity for more meaningful shareholder 
participation in the corporate electoral and decision- 
making process. More than 600 individuals and 
organizations submitted letters in response to the 
Commission's request for comments. While most of 
the commentators were sympathetic to the 
Commission’s goals, they raised concerns about the 
costs and difficulties of implementing the proposed 
amendments at this time, particularly those amend- 
ments which would permit shareholders to vote 
against individual directors and would eliminate 
authority of the proxy holder to vote the shares of 
any shareholder who failed to provide instructions. 


Many commentators asserted that since few, if any, 
shareholders dissent from proposed corporate 
transactions or otherwise express their dissatisfaction 
to the company, no change is necessary or desirable 
—the system seems to be working. The Commission 
believes, however, that infrequent dissent or the 
absence of pervasive complaints by shareholders 
does not necessarily mean that the system of 
shareholder participation is functioning adequately or 





2See Securities Exchange Act Release No. 14970 
(July 18, 1978), 43 FR 31945 (July 24, 1978). 


3See Securities Exchange Act Release No. 16104 
(August 13, 1979), 44 FR 48938 (August 20, 1979). 
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could not be improved without imposing excessive 
costs. In fact, some commentators noted that re- 
duced levels of participation may be attributable to 
lack of meaningful ways to have one’s voice heard. 


The Commission's decision in 1977 to undertake a 
broad eaxamination of its proxy rules relating to 
shareholder participation included a commitment to 
consider amending the existing proxy rules in ways 
that could increase the opportunities for shareholders 
to participate meaningful'y in corporate governance, 
particularly where the burdens of change would be 
minimal. The Commission continues to believe that 
corporate accountability can be significantly en- 
hanced if shareholders are actively involved in 
selecting directors, whether through the functioning 
of nominating committees or otherwise. Thus, the 
Commission believes that the rules it is adopting 
today are a step toward increasing the necessary 
shareholder participation, while at the same time not 
entailing significant costs. 


The rules adopted today take into account the prin- 
cipal objections submitted by the commentators. The 
revisions in the proposals are discussed below. 


ll. Voting on Individual Nominees for Director-Rule 
14a-4(b}[2] 


Rule 14a-4(b)(2), as proposed, would have required 
that a form of proxy relating to the election of 
directors list the nominees individually. It also would 
have permitted shareholders to vote for or against 
each nominee, individually, by marking a box or by 
other similar means. A mechanism for shareholders 
to vote in favor of the entire slate of nominees by 
marking a single box, rather than by marking boxes 
for each of the nominees, also would have been 
permitted provided that there was a similar means for 
the security holder to vote against the entire slate. 


In the release announcing publication of the pro- 
posal, the Commission expressed the view that 
“corporations should explore further the possibility 
that shareholder participation, quantitatively and 
qualitativey, might increase if the opportunities for 
such participation were made more meaningful.’’ The 
Commission also expressed its belief that presently 
the act of shareholder voting is virtually pro forma 
and that ‘“‘shareholders ought to have an opportunity 
for more meaningful participation in the director 
selection process.” This desire to provide share- 
holders with a means to vote with respect to indivi- 
dual nominees was tempered, however, by 
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recognition of the fact that the continued use by 
issuers of data processing techniques to tabulate 
votes might become difficult and substantially more 
expensive under the proposed amendments. Accord- 
ingly, the Commission specifically requested sugges- 
tions for accomplishing the proposed changes in the 
proxy card in a manner which would permit the 
continued use of existing tabulating techniques. 


Almost all of the comment letters contained an 
assessment of proposed rule 14a-4(b)(2), and, in fact, 
a large number dealt only with this issue and that of 
discretionary voting, pursuant to proposed rule 
14a-4(b)(3). Many commentators believed that 
rulemaking in the area of corporate accountability 
should focus on strengthening the independent role 
of the board, as well as the structure of the board 
and its committee system, rather than unduly politi- 
cizing the corporate electoral process through a 
provision for indvidual voting. Others commented 
that when shareholders vote for directors, they are 
voting for or against the board as a cohesive manag- 
ing body and have little interest in individual 
nominees. Conversely, some commentators express- 
ed the opinion that such a requirement was long 
overdue and that, in light of the recent amendments 
to the proxy rules regarding disclosure of certain 
personal and economic relationships between direc- 
tors and the issuer or management, it seemed 
particularly important to allow shareholders the 
Opportunity to express individual preferences. 
Similarly, there was some expression of support for 
the principle of individual voting, but disagreement 
with the proposal in light of he practical problems and 
costs which would result from implementation. 


Virtually all of the commentators addressed them- 
selves to questions concerning the feasibility of struc- 
turing a proxy card to allow individual voting and the 
costs necessary for implementation. The corporate 
commentators generally expressed opposition to the 
proposal based on cost estimates included in their 
comments. Most of these commentators, including 
corporate transfer agents, asserted that this proposal 
would make the current vote tabulation system 
obsolete, thereby requiring new data handling 
systems in order to tabulate the expanded number of 
proposals. It was further argued that the proposal 
would not only reduce the accuracy and efficiency of 
the tabulation process, but also would overly compli- 
cate the process of voting on a proxy card, thereby 
fostering shareholder disinterest and confusion. 


A number of legal commentators questioned the 
treatment of an “against’’ vote under state law, most 
arguing that it normally would have no effect in an 
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election. They also expressed the concern that share- 
holders might be misled into thinking that their 
against votes would have an effect when, as a matter 
of substantive law, such is not the case since such 
votes are treated simply as abstentions. 


The Commission recognized that proposed rule 14a- 
4(b)(2) might create practical tabulating difficulties as 
well as increase the basic costs of the proxy solici- 
tation process. As noted above, in an attempt to be 
sensitive to these problems, the Commission specific- 
ally requested information on the estimated additional 
costs of the rules, as well as information on the 
practical difficulties which could be encountered. A 
number of commentators suggested less costly 
means of permitting shareholders to vote for 
nominees individually. Some proposed providing a 
blank space for shareholders to write in the names of 
those from whom they would like their votes with- 
held, while others suggested the same result could be 
accomplished by allowing shareholders to strike the 
names of those listed nominees from whom they 
wished to withhold their votes. 


The Commission has carefully considered the 
comments and recognizes that, given the present 
state of proxy tabulation procedures, the rule, as pro- 
posed, could be burdensome to some companies and 
that there may be other ways to achieve similar 
benefits without the economic and practical difficul- 
ties presented by the proposed rule. Therefore, as 
adopted, rule 14a-4(b)(2) has been revised to delete 
the specific requirement of a for and against vote for 
individual nominees. Instead, the rule provides that 
the form of proxy shall clearly provide one of several 
designated methods for security holders to withhold 
authority to vote for each nominee. It is contem- 
plated that the rule will allow issuers to provide share- 
holders the opportunity to express themselves in the 
most economic and practical manner. The 
Commission intends to monitor the workings of the 
rule and will consider appropriate revisions as deemed 
necessary to facilitate shareholder participation in the 
corporate electoral process. 


Rule 14a-4(b)(2), as revised, requires that the names 
of the persons nominated to the board shall be set 
forth on the form of proxy. This requirement will 
provide shareholders with the readily accessible in- 
formation upon which to withhold authority from in- 
dividual nominees if such is their desire. It is con- 
templated that a horizontal listing of the nominees 
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could be set forth in the space available on the form 
of proxy. 


The form of proxy also may provide for a security 
holder to grant authority to vote for nominees set 
forth as a group, provided that there is a similar 
means to withhold such authority. With respect to a 
security holder's ability to vote for or against an 
individual nominee, the Commission acknowledges 
that an “against” vote may have questionable legal 
effect and therefore could be confusing and mislead- 
ing to shareholders. Accordingly, the term ‘‘withhold 
authority” has been substituted in the rule. The Com- 
mission notes, however, that certain jurisdictions may 
give legal effect to votes cast against a nominee. 
Accordingly, an instruction to rule 14a-4(b)(2) in- 
dicates that in such situations issuers should provide 
a means for or security holders to vote against 
nominees in lieu of, or in addition to, providing them 
with a means to withhold authority to vote. 


The form of proxy would be required to provide one 
of the following means for security holders to withold 
authority for each nominee: 


(i) a box opposite the name of each nominee which 
may be marked to indicate that authority to vote 


for such nominee is withheld; 7 or 


an instruction in bold-face type which indicates 
that the security holder may withhold authority 
to vote for any nominee by lining through or 
otherwise striking out the name of any nominee; 
or 





4Several companies currently provide their share- 
holders with such a listing without difficulties in 
space requirements on their form of proxy. 


SVotes cast against a nominee would have legal 
effect in jurisdictions where such votes are counted in 
determining whether the nominee has received the 
requisite number of the votes. See, Strong v. Fromm 
Laboratories, Inc., 273 Wis. 139, 77 N.W. 2d 389 
(1956). 


6Sample proxies which illustrate the following 
methods are attached as exhibits. 


7Certain commentators have indicated that they 
currently employ optical character readers which may 
be capable of handling this type of voting system. 
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(iii) designated blank spaces in which the share- 
holder may enter the names of nominees with 
respect to whom the shareholder chooses to 
withhold authority to vote; or 


any other similar means, provided that clear 
instructions are furnished indicating how the 
shareholder may withhold authority to vote for 
any nominee. 


As proposed, rule 14a-4(b)(2) provided that, if 
security holders have cumulative voting rights, the 
form of proxy may provide a means for the security 
holder to grant discretionary authority to have one’s 
shares cumulated and voted for any nominees other 
than nominees the security holder has voted against. 
This part of rule 14a-4(b)(2) has been eliminated. As 
the commentators correctly pointed out, this aspect 
of the rule was permissive in nature, and issuers pre- 
sently can provide for such authority on the form of 
proxy if they desire to do so. 


lll. Disclosure of Votes Cast For and Against 
Individual Directors— Proposed Item 6g) 


Proposed item 6(g) of Schedule 14A required dis- 
closure, with respect to those classes of voting stock 
which participated in the election of directors at the 
most recent annual meeting, of the percentage of 
shares present at the meeting and voting in the elec- 
tion of directors. It also would have required 
disclosure, in tabular format, of the percentage of 
those shares voting in the election of each nominee 
which was voted for and against each nominee. An 
instruction to the proposed item provided that dis- 
closure would be required only if 5% or more of the 
shares voting were voted against any incumbent di- 
rector. If, however, one or more incumbent directors 
received a negative vote of that size, disclosure 
would be required as to all directors. 


A majority of commentators opposed requiring dis- 
closure of this type. Many specifically opposed the 
imposition of any negative vote threshold for 
disclosure of votes cast for an against individual 
directors. Others argued that negative votes bear no 
relationship to a director's credentials and would 
provide no guidance as to what qualities are desired 
by shareholders. A significant number of comments 





8For example, certain organizations provide a punch 
card method for voting in elections for office. 
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indicated that the basic intent of the proposals—the 
disclosure of voting results to shareholders—was 
sound. However, some of these commentators did 
suggest that the threshhold for disclosure be raised 
significantly. 


A considerable number of commentators also argued 
that disclosing voting results could tend to deter 
some qualified persons from serving on boards of 
directors. Some expressed concern that negative 
votes would be cast not on the basis of a nominee’s 
qualifications as a director, but on his or her ethnic, 
racial or sexual classification, or perceived political 
affiliation. 


The Commission is aware of the possibility that some 
shareholders may be motivated by bias or prejudice in 
electing to withhold authority for certain nominees. It 
believes, however, that incidences of such voting 
would be an exception to the rule.” In addition, the 
Commission is not persuaded that disclosure of the 
voting results of individual nominees would discour- 
age qualified persons from serving on boards of direc- 
tors. The Commission has urged companies to close- 
ly examine the composition of their boards and does 
not want to discourage initiatives in this regard. At 
the same time, however, the Commission is con- 
cerned that shareholders have an important role to 
paly in this process. In this regard, it is important that 
shareholders understand the nominating process and 
have access to the views of other shareholders con- 
cerning those on the board. Moreover, the Com- 
mission believes that disclosure of the voting results 
would be useful to shareholders and facilitate their 
participation in the director electoral process. 


Accordingly, item 6(g), as adopted, requires dis- 
closure of the number of shares present at the meet- 
ing and voting or withholding authority to vote in the 
election of directors, as well as disclosure in tabular 
format of the percentage of total shares cast for and 
withheld from the vote for or, where applicable, 
voted against, each nominee. 'Y In response to com- 
ments concerning “against” votes, item 6(g) reflects 
the change to “votes withheld” from_ individual 
nominees, except where state law gives legal effect 
to an against vote. The 5% threshold is retained, 





Sissuers are encouraged to provide information to the 
Commission's staff concerning any such incidents. 


10}t is contemplated that such information would be 


included in the table providing nominee information 
about each prospective director. 
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however, because the Commission believes it repre- 
sents a significant number of votes which should be 
disclosed. In instances where an issuer elects less 
than the entire board of directors annually, disclosure 
would be required as to all directors where any direc- 
tor received a 5% or greater withhold or negative 
vote when most recently elected. 


While the Commission has determined to adopt item 
6(g), it is persuaded that no information need be 
given in the proxy statement for the next annual 
meeting if the issuer has previously furnished to its 
security holders a post-meeting report which includes 
the information required by instruction 4 to item 6(g). 
A small, but nonetheless significant, number of 
issuers have adopted the practice of mailing to share- 
holders brief descriptions of their annual meetings 
and the results of the voting with respect to the 
various matters submitted for shareholder vote. As 
noted in the proposing release, the Commission 
favors such reports. 


In view of the fact that this item calls for disclosure of 
information to be generated by newly adopted rule 
14a-4(b)(2), compliance with the item will not be re- 
quired for the initial proxy season which follows the 
effective date of rule 14a-4(b)(2). 


IV. Unsolicited Voting Advice Furnished by Finan- 
cial Advisors— Rule 14a-2\a)(2) 


Proposed rule 14a-2(b)(2) provided that rules 14a-3 
through 14a-8 and 14a-10 through 14a-12 would not 
apply to the furnishing of proxy voting advice by any 
person (the “‘advisor’) to any other person with 
whom the advisor had a business relationship. The 
proposed rule was designed to remove an 
impediment to the flow of information to 
shareholders from professional financial advisors who 
may be especially familiar with the affairs of issuers. 


The majority of those commenting upon this proposal 
supported it. Generally, this group of commentators 
indicated that financial advisors could provide valu- 
able voting information, the availability of which 
would improve the participation of shareholders in 
the voting process. Those opposing the proposal 
were fearful that the Commission might be acting 
precipitously without full knowledge of the effects of 
the proposed exemption. 


Most of the negative comments focused on possible 
definitional or interpretative problems. The proposed 
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rule defined an ‘‘advisor’’ as one who “renders finan- 
cial advice in the ordinary course of his business.” 
The release announcing the proposal indicated that 
the term “‘advisor’’ would normally include financial 
analysts, investment advisors and broker-dealers. A 
few commentators believed that this term should be 
defined more broadly to cover any person who 
renders financial, business or legal advice in the ordi- 
nary course of his or her business.'' Others thought 
the definition should be narrowed to include only re- 
gistered investment advisors and registered broker- 
dealers. The Commission is retaining the definition of 
advisor as proposed. The definition focuses on 
persons with financial expertise and who are likely to 
be particularly familiar with information about 
corporate affairs which may be pertinent to voting 
decisions. 


A proposed further condition to the availability of the 
exemption was that the advisor “disclose any signifi- 
cant relationship with the issuer and any material 
interest in any matter on which advice is given.” 
Several commentators stated that the existence of 
other relationships also could have an effect upon the 
value of the advice. Therefore, the final rule requires 
the advisor to disclose to the recipient of the advice 
any significant relationship with the isuser or any of 
its affiliates or with a shareholder proponent of the 
matter on which advice is given, in addition to 
disclosing any material interest of the advisor in the 
matter to which the advice relates. 


The release specifically requested comment on 
whether the proposed exemption should be available 
in election contest situations. Most commentators 
who addressed this issue believed that voting advice 
could be particularly helpful in the context of an 
election contest. However, to clarify that the advisor 
cannot furnish advice on behalf of any itnerested 
party in an election contest, the rule states that the 
exemption will not be available for proxy voting 
advice furnished on behalf of any person soliciting 
proxies or on behalf of a participant in an election 
contest subject to the provisions of rule 14a-11. 


V. Voting of Unmarked Proxies— Rule 14a-4(b)(3) 


Rule 14a-4(b)(3), as proposed, would have prohibited 
a form of proxy from conferring discretionary 





11lt should be noted that, under ordinary circum- 
stances, the requirements of the present proxy rules 
will not apply to the relationship between a client and 
his attorney or accountant. The proxy rules regulate 
the conduct only of those who participate in the 
solicitation of proxies. 
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authority to vote with respect to any matter as to 
which the security holder is afforded an opportunity 
to specify a choice and no specification has been 
made. The proposed rule, however, permitted a form 
of proxy to provide a means, by ballot, for security 
holders to grant to the proxy holder discretionary 
authority to vote for any matter, other than elections 
to office, as to which the security holder has been 
afforded an opportunity to specify a choice. 


In the release announcing the proposed amendments, 
the Commission expressed concern that shareholders 
may choose to abstain on matters by not marking 
certain of the boxes provided, yet under the present 
proxy rules such unmarked proxies will be voted in 
favor of management's positions. The Commission 
observed that ‘‘such a result may not be consistent 
with the intent of shareholders and could dilute the 
meaning of the vote conveyed to the issuer’s board 
of directors.” 


The vast majority of the over 400 commentators that 
addressed proposed rule 14a-4(b)(3) opposed it. 
Many of these commentators believed that 
shareholders currently have adequate opportunities to 
abstain from voting. Several corporations comment- 
ed that any shareholder who wishes to abstain on all 
matters can do so simply by not returning a proxy to 
the issuer. In addition, it was reported that proxies 
with “‘abstain’’ written beside an item or with a line 
drawn through the item typically are treated as an 
abstention when tabulating the votes cast for or 
against that item. On the other hand, a few com- 
mentators asserted that a security holder who wishes 
to participate in the electoral process should be 
expected to vote on every matter put to a vote of 
security holders. 


Most commentators who opposed the proposed rule 
asserted that a significant number of proxies are 
returned each year signed but unmarked and believed 
that there is little reason to doubt that shareholders 
intend an unmarked proxy to be voted for 
management's positions. 2 These commentators, 
noting that shareholders are advised as to how 
unmarked proxies will be voted, stated that the acts 
of signing, dating and returning a proxy signified that 
the executing shareholder desired management to 
have full voting authority over the shares represented 
by the proxy. Others had different interpretations of 





12Based upon the comment letters, it appears that 
between 20-50% of the proxies returned to issuers 
are signed but otherwise unmarked. 
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the meaning of a signed, but unmarked proxy. One 
shareholder contended that an unmarked proxy 
evidenced a desire to have the security holder’s vote 
counted only for purposes of achieving a quorum at 
the meeting of security holders. Shareholder 
intentions are unclear, according to another 
commentator, because some companies “attempt to 
make return of a signed and dated proxy card as 
automatic and unthinking a process as possible.”’ 


Commentators foresaw numerous problems if the 
rule were adopted as proposed. Chief among their 
concerns was the fear that shareholders would 
continue to return unmarked proxies intending to 
grant voting authority to the proxy. In the opinion of 
many commentators, extensive re-education efforts 
would be needed to alter this traditional mode of 
shareholder response. Others argued that if 
unmarked proxies could not be voted on the matters 
to be considered at the meeting, it could become 
extremely difficult to attain the specified level of 
votes required for approval of certain measures 
deemed critical to the orderly functioning of issuers. 
A few corporations also were concerned that 
disregarding unmarked proxies would tend to in- 
crease artificially the percentage of votes cast in favor 
of shareholder proposals, which might result in 
adoption of special interest proposals not supported 
by security holders on the whole. 


The Commission is sensitive to the possibility that 
adoption of the rule, as proposed, could impede 
attainment of a specified percentage of votes needed 
to adopt measures important to issuers’ operations. 
The Commission is concerned, however, that there 
be adequate opportunities for security holders to use 
the proxy form to clearly convey their voting 
instructions to the issuer. Therefore, rule 14a-4(b)(1) 
has been revised to require that the form of proxy 
provide a means for the person solicited to specify, 
by boxes, a choice to abstain with respect to each 
matter to be acted upon, as well as to approve or dis- 
approve each matter, other than elections to office. 
The help minimize the number of abstentions when 
significant proposals recommended by the board of 
directors are voted upon and to clarify the meaning of 
signed but unmarked proxies, the Commission re- 
quests issuers to make greater efforts to encourage 
security holders to vote on the matters to be 
considered at the meeting. 





13Based on the staff’s examination of a sample of 
proxy statements filed with the Commission during 
1979, it appears that, at present, most issuers request 
security holders to ‘‘sign, date and return’ proxies, 
but do not ask them to ‘‘vote”’ or to otherwise indi- 
cate their choices with respect to the matters to be 
voted upon. 
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Rule 14a-4(b)(1), as amended, will continue to permit 
a proxy to confer discretionary authority with respect 
to matters as to which a choice is not specified, pro- 
vided that the form of proxy states in bold-face type 
how it will be voted as to each matter. Rule 
14a-4(b)(2), as amended, provides that such authority 
also exists with respect to the election of directors. 


Identification of Persons on Whose Behalf 
Proxies are Solicited - Rule 14a-4(a) 


Proposed rule 14a-4(a) would require that the proxy 
card, if provided by the issuer, indicate in bold-face 
type whether or not the proxy is solicited on behalf of 
the issuer’s board of directors. If the proxy card is 
provided other than by a majority of the board of 
directors, the card would identify in bold-face type 
the person on whose behalf the proxy is solicited. 


Commentators who opposed the proposal indicated 
that, in their view, the distinction between 
management and the board of directors was not 
significant. Some asserted that a distinction between 
management and the board is contrary to state law, 
because, under most state laws, the business and 
affairs of the corporation are either managed by the 
board of directors or under the direction of the board 
of directors. Other commentators were concerned 
that changing ‘‘management” to “board of directors” 
might produce legal consequences and implications 
that have not been sufficiently considered. In addi- 
tion, a number of commentators were concerned that 
dropping the label of ‘‘management’s proxy’’ would 
create confusion because it was well understood by 
shareholders. 


A number of commentators, however, supported this 
proposal. These commentators asserted that the 
proposal would strengthen corporate accountability 
because the board of directors and not management 
has the responsibility to nominate directors, and the 
board of directors is legally responsible for the 
contents of the proxy statement. 


The Commission notes that commentators did not 
specifically identify any undesirable legal conse- 
quences or complications from adopting the rule as 
proposed. Further, the Commission believes that this 
change will reduce the possibility of confusion by 
clarifying the persons on whose behalf the proxy is 
solicited. The Commission agrees with those com- 
mentators who suggested that this proposal will 
strengthen corporate accountability. Accordingly, the 
final rule requires identification of the persons on 
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whose behalf the proxy is solicited, whether it is the 
board of directors or persons opposing the issuer's 
solicitation. Certain commentators were concerned 
with references in other parts of the proxy rules to 
“managements’s proxy materials.” The Commission 
concurrently is adopting technical amendments to its 
rules to delete or modify such references as is appro- 
priate. 


Vil. Limiting The Exemption From The Proxy Rules 
For Certain Non-lssuer Solicitations - Rule 14a-2(b)(4) 


Proposed rule 14a-2(b)(1) would subject non-issuer 
solicitations made to ten or fewer persons to rule 
14a-9. This proposal was the subject of little 
commentary. The Commission believes that the 
application of rule 14a-9 to all solicitations is a 
necessary means of assuring that communications 
which may influence shareholder voting decisions are 
not materially false or misleading. Accordingly, the 
rule as adopted extends the prohibitions of rule 14a-9 
to non-issuer solicitations made to ten or fewer 
persons. 


Vill. Disclosure of the Date For Receipt of Share- 
holder Proposals - Rule 14a-5\f) 


Proposed rule 14a-5(f) would require an issuer’s proxy 
statement to disclose, under an appropriate caption, 
the date by which shareholder proposals must be 
received by the issuer for inclusion in the proxy 
materials relating to the next annual meeting. This 
date would be calculated according to the provisions 
of rule 14a-8(a)(3)(i). The proposed rule further pro- 
vides that, if the date of the next annual meeting is 
subsequently advanced by more than 30 calendar 
days or delayed by more than 90 calendar days from 
the date of the annual meeting to which the proxy 
statement relates, the issuer shall promptly inform 
shareholders of the change by any means reasonably 
calculated to so inform them. 


Some commentators were concerned that the rule 
would facilitate the flow of frivolous and spurious 
shareholder proposals which have little shareholder 
support. In addition, a number of commentators were 
concerned with the provision in the rule requiring 
notice to shareholders if the next annual meeting is 
advanced by more than 30 calendar days or delayed 





14See Securities Exchange Act Release No. 16357 
(November 21, 1979). 
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by more than 90 calendar days. These commentators 
suggested that a separate mailing would be costly 
and that routine or regular reports to shareholders 
would provide a reasonable alternative provided that 
these alternative mailings would reach shareholders in 
a reasonable time for a ‘‘shareholder proposal” to be 
submitted under the revised schedule. 


Other commentators were concerned that (1) notice 
far in advance of the deadline may be quickly for- 
gotten, (2) disclosing the change in the meeting date 
would elevate the cut-off date for shareholder sub- 
missions to an unrealistic level of importance, (3) 
issuers’ time to analyze and respond to shareholder 
proposals would be diminished; therefore, the 
deadline should be expanded to 120 days to allow 
adequate time for issuer analysis and response, and 
(4) shareholders seriously interested in a proposal are 
sufficiently familiar with the proxy rules to learn the 
requirements of rule 14a-8 and submit such proposals 
on a timely basis without disclosure in the proxy 
statement. 


The staff’s experience in rendering informal advisory 
assistance with respect to the operation of the share- 
holder proposal rule indicates that many shareholder 
proponents fail to meet the burden of submitting 
proposals on a timely basis. By requiring disclosure of 
the deadline for submission of proposals, the final 
rule may increase the certainty of meeting the filing 
requirements under rule 14a-8 and minimize 
inadvertent timing errors in the submission of pro- 
posals. In the Commission's view, this rule will help 
eliminate confusion and misunderstanding, thereby 
enhancing the opportunity for shareholders to 
participate in the corporate governance process. 


The Commission is persuaded that the concerns 
expressed with regard to costly separate mailings are 
valid. Accordingly, the Commission has changed the 
requirement that ‘‘the issuer shall promptly inform 
security holders’’ to ‘‘the issuer shall, in a timely 
manner, inform security holders.” Therefore, routine 
or regular mailings may be used to inform share- 
holders of changes in the meeting date and the new 
deadline for submission of ‘shareholder proposals.” 
However, shareholders must have a reasonable time 
after receipt of these alternative mailings to submit a 
“shareholder proposal.” 


Technical amendments have been made in rule 
14a-8(a)(3)(i) in order to conform it to the revisions 
made by these amendments. 
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IX. Disclosure of Cumulative Voting Rights - Item 
5(c) 


Proposed item 5(c) of schedule 14A would add to the 
present provisions a requirement that cumulative 
voting rights be briefly described and also require dis- 
closure of the effect on the election of directors of 
casting votes against nominees. Further, if discretion- 
ary authority to cumulate votes is solicited pursuant 
to the provisions of proposed rule 14-4(b)(2), the 
proxy statement would be required to indicate 
whether votes will be cast for any nominee or 
nominees in preference to others and, if so, in what 
manner. 


The Commission believes that a brief description of 
cumulative voting rights will provide useful informa- 
tion to shareholders and will facilitate and promote 
informed voting decisions in the corporate electoral 
process. Accordingly, the requirement that cumula- 
tive voting rights be described has been retained. 


Many commentators were opposed to disclosing the 
effect on the election of directors of casting votes 
against nominees. These commentators asserted that 
the proposal was confusing because state law either 
does not extend a right to vote against directors or 
does not recognize a vote cast against directors. 
Other commentators were concerned that the 
proposal would raise unwarranted expectations as to 
the significance of votes cast against directors. A 
small number of commentators asserted that this 
requirement would lend itself to self-serving, 
boiler-plate statements. The Commission agrees with 
these arguments and, accordingly, has deleted the 
requirement that the effect on the election of 
directors of casting votes against nominees be 
disclosed. 


Many commentators opposed the requirement that 
the proxy statement indicate whether votes will be 
cast for any nominees in preference to others and, if 
so, the manner of casting these votes, if discretionary 
authority to cumulate votes was solicited. These 
commentators were concerned that requiring an 
advance determination of exactly how shares will be 
cumulatively voted would unduly restrict manage- 
ment’s effectiveness and its ability to act at the 
meeting. Further, they stated this would not be in 
keeping with the express authority granted to 
management by shareholders. Some commentators 
also expressed concern that predetermining how 
shares will be cumulated would be needlessly divisive 
and of questionable relevance. Others believed that 
requiring a prior commitment to vote discretionary 
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proxies in a particular order of preference might make 
it impossible to cumulate votes in the most efficient 
manner. Several commentators suggested that man- 
agement’s discretionary authority to cumulate votes 
for a nominee or nominees in preference to others 
could be a violation of state law. 


The Commission recognizes that this requirement 
may present numerous problems. Accordingly, the 
revision of this proposed rule reflects elimination of 
the requirement that, where discretionary authority to 
cumulate votes is solicited, any preference among 
nominees be disclosed. The revised rule simply 
requires that, if discretionary authority to cumulate 
votes is solicited, that fact should be indicated. The 
Commission notes that, if an issuer should desire to 
disclose preferences among nominees, such dis- 
closure may be voluntarily undertaken. 


X. Certain Findings 


As required by section 23(a)(2) of the Exchange Act, 
the Commission has specifically considered the 
impact which the amendments adopted herein would 
have on competition and has concluded that they 
impose no significant burden on competition. In any 
event, the Commission has determined that any 
possible burden will be outweighed by, and is 
necessary and appropriate to achieve, the benefits of 
these amendments to investors and registrants. 


TEXT OF AMENDMENTS 


PART 240 GENERAL RULES AND REGULATIONS 
SECURITIES EXCHANGE ACT of 1934 


17 CFR Part 240 is amended as follows: 
1. § 240.14a-2 is revised to read as follows: 


§ 240.14a-2 Solicitations to which § 240.14a-3 to § 
240.14a-12 apply. 


Sections 240.14a-3 to § 240.14a-12 apply to every 
solicitation of a proxy with respect to securities 
registered pursuant to section 12 of the Act, whether 
or not trading in such securities has been suspended, 
except that: 
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(a) Sections 240.14a-3 to 240.14a-12 do not apply to 
the following: 


(1) Any solicitation by a person in respect to securi- 
ties carried in his name or in the name of his nominee 
(otherwise than as voting trustee) or held in his 
custody, if such person- 


(i) Receives no commission or remuneration 
for such solicitation, directly or indirectly, 
other than reimbursement of reasonable 
expenses, 


(ii) Furnishes promptly to the person 
solicited a copy of all soliciting material with 
respect to the same subject matter or 
meeting received from all persons who shall 
furnish copies thereof for such purpose and 
who shall, if requested, defray the reasonable 
expenses to be incurred in forwarding such 
material, and 


(iii) Im addition, does no more than impar- 
tially instruct the person solicited to forward 
a proxy to the person, if any, to whom the 
person solicited desires to give a proxy, or 
impartially request from the person solicited 
instructions as to the authority to be 
conferred by the proxy and state that a proxy 
will be given if no instructions are received by 
a certain date. 


(2) Any solicitation by a person in respect of securi- 
ties of which he is the beneficial owner; 


(3) Any solicitation involved in the offer and sale of 
securities registered under the Securities Act of 1933: 


Provided, That this paragraph shall not apply to 
securities to be issued in any transaction of the 
character specified in paragraph (a) of Rule 145 under 
that Act; 


(4) Any solicitation with respect to a plan of 
reorganization under Chapter X of the Bankruptcy 
Act, as amended, if made after the entry of an order 
approving such plan pursuant to section 174 of said 
Act and after, or concurrently with, the transmittal of 
information concerning such plan as required by 
section 175 of said Act; 
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(5) Any solicitation which is subject to Rule 62 
under the Public Utility Holding Company Act of 
1935; and 


(6) Any solicitation through the medium of a 
newspaper advertisement which informs security 
holders of a source from which they may obtain 
copies of a proxy statement, form of proxy and any 
other soliciting material and does no more than (i) 
name the issuer, (ii) state the reason for the adver- 
tisement, and (iii) identify the proposal or proposals 
to be acted upon by security holders. 


(b) Sections 240.14a-3 to 240.14a-8 and 240.14a-10 
to 240.14a-12 do not apply to the following: 


(1) Any solicitation made otherwise than on behalf 
of the issuer where the total number of persons 
solicited is not more than ten; and 


(2) The furnishing of proxy voting advice by any 


person (the “‘advisor’) to any other person with 
whom the advisor has a business relationship, if: 


(i) The advisor renders financial advice in 
the ordinary course of his business; 


(ii) The advisor discloses to the recipient of 
the advice any significant relationship with 
the issuer or any of its affiliates, or a 
shareholder proponent of the matter on 
which advice is given, as well as any material 
interest of the advisor in such matter; 


(iii) The advisor receives no special 
commission or remuneration for furnishing 
the proxy voting advice from any person 
other than a recipient of the advice and other 
persons who receive similar advice under this 
subsection; and 


(iv) The proxy voting advice is not 
furnished on behalf of any person soliciting 
proxies or on behalf of a participant in an 
election subject to the provisions of Rule 
14a-11. 
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ll. Paragraphs (a) and (b) of §240.14a-4 are amended 
to read as follows: 


§240.14a-4 Requirements as to proxy. 


(a) The form of proxy (1) shall indicate in boldface 
whether or not the proxy is solicited on behalf of the 
issuer's board of directors or, if provided other than 
by a majority of the board of directors, shall indicate 
in bold-face type the identity of the persons on 
whosebehalf the solicitation is made; (2) shall provide 
a specifically designated blank space for dating the 
proxy card; and (3) shall identify clearly and 
impartially each matter or group of related matters 
intended to be acted upon, whether proposed by the 
issuer or by security holders. No reference need be 
made, however, to proposals as to which 
discretionary authority is conferred pursuant to 
paragraph (c) of this section. 


(b)(1) Means shall be provided in the form of proxy 
whereby the person solicited is afforded an 
opportunity to specify by boxes a choice between 
approval or disapproval of, or abstention with respect 
to, each matter or group of related matters referred 
to therein as intended to be acted upon, other than 
elections to office. A proxy may confer discretionary 
authority with respect to matters as to which a choice 
is not specified by the security holder provided that 
the form of proxy states in bold-face type how it is 
intended to vote the shares represented by the proxy 
in each such case. 


(b)(2) A form of proxy which provides for the election 
of directors shall set forth the names of persons nom- 
inated for election as directors. Such form of proxy 
shall clearly provide any of the following means for 
security holders to withhold authority to vote for each 
nominee: 


(i) a box opposite the name of each nominee 
which may be marked to indicate that 
authority to vote for such nominee is with- 
held; or 


(ii) an instruction in bold-face type which 
indicates that the security holder may with- 
hold authority to vote for any nominee by 
lining through or otherwise striking out the 
name of any nominee; or 


(iii) designated blank spaces in which the 
shareholder may enter the names of 
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nominees with respect to whom the 
shareholder chooses to withhold authority to 
vote; or 


(iv) any other similar means, provided that 
clear instructions are furnished indicating 
how the shareholder may withhold authority 
to vote for any nominee. 


Such form of proxy also may provide a means for the 
security holder to grant authority to vote for the 
nominees set forth, as a group, provided that there is 
a similar means for the security holder to withhold 
authority to vote for such group of nominees. Any 
such form of proxy which is executed by the security 
holder in such manner as not to withhold authority to 
vote for the election of any nominee shall be deemed 
to grant such authority, provided that the form of 
proxy so states in bold-face type. 


Instructions. 1. Paragraph (2) does not apply in the 
case of a merger, consolidation or other plan if the 
election of directors is an integral part of the plan. 


2. If applicable state law gives legal effect to vote: 
cast against a nominee, then in lieu of, or in addition 
to, providing a means for security holders to withhold 
authority to vote, the issuer should provide a similar 
means for security holders to vote against each 
nominee. 


lll. Section 240.14a-5 is amended by adding 
paragraph (f) to read as follows: 


§240.124a-5 Presentation of information in proxy 
statement. 


(f) All proxy statements shall disclose, under an 
appropriate caption, the date by which proposals of 
security holders intended to be presented at the next 
annual meeting must be received by the issuer for 
inclusion in the issuer’s proxy statement and form of 
proxy relating to that meeting, such date to be cal- 
culated in accordance with the provisions of rule 
14a.8(a)(3)(i). If the date of the next annual meeting 
is subsequently advanced by more than 30 calendar 
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days or delayed by more than 90 calendar days from 
the date of the annual meeting to which the proxy 
statement relates, the issuer shall, in a timely manner, 
inform security holders of such change, and the date 
by which proposals of security holders must be 
received, by any means reasonably calculated to so 
inform them. 


IV. Paragraph (a)(3)(i) of § 240.14a-8 is amended to 
read as follows: 


§240.14a-8 Proposals of security holders 


(a)* * 
(b)* * 


(i) Annual Meetings. A proposal to be presented at an 
annual meeting shall be received at the issuer's 
principal executive offices not less than 90 days in 
advance of the date of the issuer’s proxy statement 
released to security holders in connection with the 
previous year’s annual meeting of security holders, 
except that if no annual meeting was held in the 
previous year or the date of the annual meeting has 
been changed by more than 30 calendar days from 
the date contemplated at the time of the previous 
year’s proxy statement, a proposal shall be received 
by the issuer a reasonable time before the solicitation 
is made. 


V. Item 5(c) of §240.14a-101 is amended and para- 
graph (g) added to Item 6 thereof to read as follows: 


§240.14a-101 Schedule 14A. Information required in 
proxy statement. 


Item 5. Voting securities and principal holders 
thereof. 
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(c) If action is to be taken with respect to the election 
of directors and if the persons solicited have 
cumulative voting rights: (1) make a statement that 
they have such rights, (2) briefly describe such rights, 
(3) state briefly the conditions precedent to the 
exercise thereof, and (4) if discretionary authority to 
cumulate votes is solicited, so indicate. 


(g) With respect to those classes of voting stock 
which participated in the election of directors at the 
most recent mee ting at which directors were elected: 


(1) state in an introductory paragraph the percentage 
of shares present at the meeting and voting or with- 
holding authority to vote in the election of directors; 
and (2) disclose in tabular format, following such 
introductory paragraph, the percentage of total 
shares cast for and withheld from the vote for or, 
where applicable, cast against, each nominee, which, 
respectively, were voted for and withheld from the 
vote for, or voted against, such nominee. When 
groups of classes or series of classes vote together in 
the election of a director or directors, they shall be 
treated as a single class for the purpose of the 
preceding sentence. 


Instructions. 1. Calculate the percentage of shares 
present at the meeting and voting or withholding 
authority to vote in the election of directors, referred 
to in paragraph g(1), by dividing the total shares cast 
for and withheld from the vote for or, where 
applicable, voted against, the director in respect of 
whom the highest aggregate number of shares was 
cast by the total number of shares outstanding which 
were elegible to vote as of the record date for the 
meeting. 


2. No information need be given in response to item 
6(g) unless, with respect to any class of voting stock 
(or group of classes which voted together), 5% or 
more of the total shares cast for and withheld from 
the vote for or, where applicable, cast against any 
nominee were withheld from the vote for or cast 
against such nominee. 
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3. If an issuer elects less than the entire board of 
directors annually, disclosure is required as to all 
directors if 5% or more of the total shares cast for 
and withheld from, the vote for, or, where applicable, 
cast against any incumbent director were withheld 
from, or cast against the vote for such director at the 
meeting at which he was most recently elected. 


4. No information need be given in response to item 
6(g) if the issuer has previously furnished to its 
security holders a report of the results of the most 
recent meeting of security holders at which directors 
were elected which includes: (1) a description of each 
matter voted upon at the meeting and a statement of 
the percentage of the shares voting which were voted 
for and against each such matter; and (2) the inform- 
ation which would be called for by this item 6(g). If 
an issuer has previously furnished such results to its 
security holders, this fact should be set forth in the 
issuer’s cover letter accompanying the filing of pre- 
liminary proxy materials with the Commission. 


[Secs. 12, 13, 14, 15(d), 23(a), 48 Stat. 892, 894, 895, 
901; secs, 1, 3, 8, 49 Stat. 1375, 1377, 1379; sec 
203(a), 49 Stat. 704; sec 202, 68 Stat. 686; secs. 3, 4, 
5, 6, 78 Stat. 565-568, 569, 570-574; secs. 1, 2, 3, 82 
Stat. 454, 455, secs 28(c), 1, 2, 3-5, 84 Stat. 1435, 


1497; secs. 10, 18, 89 Stat. 119, 155; sec 308(b), 90 
Stat. 57; sec. 204, 91 Stat. 1500; 15 U.S.C. 781, 
78m, 78n, 780(d), 78wia)] 


The Commission finds that any changes in the 
amended rules and schedule adopted from those 
published in Securities Exchange Act Release No. 
16104 have already been generally subject to 
comment and are either technical in nature or less 
burdensome than previous requirements so that 
further notice and rulemaking procedures pursuant to 
the Administrative Procedure Act (5 U.S.C. 553) are 
not necessary. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





See pages 1010, 1011 and 1012 for Exhibits. 
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SECURITIES EXCHANGE ACY OF 1934 
Release No. 16357/November 21, 1979 


TECHNICAL AMENDMENTS TO PROXY RULES 


ACTION: Final rules. 


SUMMARY: This release amends the proxy 
regulations, Regulation 14A and 14C and Schedules 
14A and 14C, by substituting the word “‘issuer” for 
the word “management” to acknowledge the fact 
that it is the board of directors, and not management, 
which solicits proxies. 


EFFECTIVE DATE: December 31, 1979 


FOR FURTHER INFORMATION CONTACT: Amy L. 
Goodman (202) 272-2597, G. Michael Stakias (202) 
272-2589, or Gregory H. Mathews (202)272-2644, 
Division of Corporation Finance, Securities and 
Exchange Commission, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: Since these 
amendments are editorial in nature and do not make 
any changes in the regulations and schedules that 
have not been previously announced in Securities 
Exchange Act Release No. 16104 (August 13, 1979), 
44 FR 48938, notice of proposed rulemaking is 
unnecessary under the Administrative Procedure Act 
[5 U.S.C. 552). Accordingly, Part 240 of Chapter II of 
Title 17 of the Code of Federal Regulations is 
amended as follows: 


1) Section 240.14a-3 is amended by deleting ‘‘of the 
management” in paragraph (b). 


2) In §240.14a-3 paragraphs (b) (1) and (2) are 
amended by deleting the work ‘‘management’’ 
wherever it appears and inserting the word ‘‘issuer’’ 
in its place. 


3) In §240.14a-3 paragraph (b)(4) Note 2, paragraph 
(5), and the Note of paragraph (6) are amended by 
deleting the word ‘‘management’’ wherever it 
appears and inserting the words “the issuer’ in its 
place. 


4) In §240.14a-3 paragraph (b)(9) is amended by 


deleting the word ‘‘management’s” and inserting the 
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UNIVERSAL This Proxy is Solicited on Behalf of the Board of Directors, 
WB BUSINESS Pro The undersigned hereby appoints John Red, Mary Blue, and Lee White as Proxies, 
CORPORATION each with the power to appoint his or her substitute, and hereby authorizes them to 
represent and to vote, as designated below, all the shares of common stock of 
Universal Business held on record by the undersigned on October 23, 1960, at the 
annua! meeting of shareholders to be held on December 20, 1980 or arvy adjourn- 


ment thereof. 


1. ELECTION OF DIRECTORS ~— FOR all nominees listed below WITHHOLD AUTHORITY 
(except as marked to the contrary below) oO to vote for all nominees listed below oO 


270 Universal Center, Horizon, California 91770 





(INSTRUCTION: To withhold authority to vote for any individual nominee strike a line through the nominees’s name in the list below.) 
J. Allen, S. Brown, J. Doe, J. Green, G. Johansen, A. Jones, M. Roe, J. Smith and M. Stanton 


2. PROPOSAL TO APPROVE THE APPOINTMENT OF DOLLAR AND CENTS as the independent public accountants of 
the corporation 


OFor OIAGAINST OUABSTAIN 





3. STOCKHOLDER PKOPOSAL RELATING TO FORM AND CONTENT OF POST-MEETING REPORTS: 


OFor DI AGAINST ODassTain 











y In their discretion, the Proxies are authorized to vote uport such other business as may properly come before the meeting. 


This proxy when properly executed will be voted in the manner directed herein by the undersigned stockholder. 
If no direction is made, this proxy will be voted for Proposals 1, 2 and 3. 


Please sign exactly as name appears below. When shares are held by joint tenants, both should sign. When signing 





as attorney, as executor, 
administrator, trustee or 
guardian, please give full 
title as such. If a corpo- 

D ration, please sign in full 

C corporate name by Presi- 

MP? dent or other assthorized 
SA officer. If a partnership, 
please sign in partnership 
name by authorized person. 





DATED: -1980 








Signature 
PLEASE MARK. SIGN, DATE AND RETURN THE PROXY 
CARD PROMPTLY USING THE ENCLOSED ENVELOPE 








Signature tf held jointly 
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UNIVERSAL This Proxy is Solicited on Behalf of the Board of Directors, 
WB BUSINESS 


Pro The undersigned hereby appoints John Red, Mary Blue, and Lee White as Proxies, 

CORPORATION each with the power to appoint his or her substituste, and hereby authorizes them to 

: ’ represent and to vote, as designated below, all the shares of common stock of 

270 Universal Center, Horizon, California 91770 Universal Business held on record by the undersigqned on October 23, 1980, at the 


annual meeting of shareholders to be held on December 20, 1980 or any adjourn- 
ment thereof. 





1. ELECTION OF DIRECTORS — FOR all nominees listed below WITHHOLD AAUTHORITY 


(except as marked to the contrary below) Oo to vote for alf nominees listed below OC 


J. Allen, S. Brown, J. Doe, J. Green, G. Johansen, A. Jones, M. Roe, J. Smith and §M. Stanton 


(INSTRUCTION: To withhold authority to vote for any individual nomince write that nominee's name ow :the space provided below.) 





PROPOSAL TO APPROVE THE APPOINTMENT OF DOLLAR AND CENTS as the indepenafent public accountants of 
the corporation 


OFor OIAGAINST OOUABSTAIN 





STOCKHOLDER PROPOSAL RELATING TO FORM AND CONTENT OF POST-MEETING REPORTS: 


OFror DAGAINST OOUABSTAIN 











4. In their discretion, the Proxies are authorized to vote upon such other business as may properly come before the meeting. 


This proxy when properly executed will be voted in the manner directed herein by the undersigreed stockholder. 
If no direction is made, this proxy will be voted for Proposals 1, 2 and 3. 

Please sign exactly as name appears below. When shares are held by joint tenants, bot should sign. When signing 
as attorney, as executor, 
administrator, trustee or 
guardian, please give full 
title as such. If a corpo- 


B ration, -please sign in full 
C¢ AR corporate name by Presi- 
PLE ‘dent or other authorized 
S A officer. If a partnership. 


please sign in partnership 
name by authorized person. 





DATED: -1980 


Signature 
PLEASE MARK, SIGN, DATE AND RETURN THE PROXY 
CARD PROMPTLY USING THE ENCLOSED ENVELOPE 

















Signature if neid jointly 
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UNIVERSAL This Proxy is Solicited on Behalf of the Board of Directors, 
BUSINESS Proxy The undersigned hereby appoints John Red, Mary Bltue, and Lee White as Proxies, 


CORPORATION : 
represent and to vote, as designated below, ali the shares of cammon stock of 
270 Universal Center, Horizon, California 91770 Universal Business held on record by the undersignest on October 23, 1980, at the 


annual g of shareholders to be held on Decemmber 20, 1980 or any adjourn- 
ment thereof. 


each with the power to appoint his or her substitute, and hereby authorizes them to 








1. ELECTION OF DIRECTORS FOR all nominees listed below WITHHOLD AUTHORITY 
(except es marked to the contrary below) Oj to vote for all namninees listed below oO 


(INSTRUCTION: To withhold authority to vote for any individual nominee mark the box next to the nowainee’s name below.) 
O4.atien OS. Brown O14. Doe O45. Green OG. Jonansen O A.J ones Om. Roe Cls.smitn OM. Stanton 


2. PROPOSAL TO APPROVE THE APPOINTMENT OF DOLLAR AND CENTS as the independemt public accountants of 
the corporation 


(OFor DAGAINST OCUABSTAIN 
3. STOCKHOLDER PROPOSAL RELATING TO FORM AND CONTENT OF POST-MEETING REPORTS: 


4 OFror DaGcainst DasstTain 














‘f 4. In their discretion, the Proxies are authorized to vote upon such other business as may properly: come before the meeting. 


This proxy when properly executed will be voted in the manner directed herein by the undersigned’ stockholder. 
If no direction is made, this proxy will be voted for Proposals 1, 2 and 3. 


Please sign exactly as name appears below. When shares are held by joint tenants, both should sign. When signing 
as attorney, as executor, 
adiministrator, trustee or 
guardian, please give full 
title as such. If a corpo- 
ration, please sign in full 


SAMPLE CARD © Corer name oy Pre 





efficer. if a partnership, 
please sign in partnership 
mame by authorized person. 


OATED: -1980 


PLEASE MARK, SIGN, DATE AND RETURN THE PROXY 
CARD PROMPTLY USING THE ENCLOSED ENVELOPE. 








Sienat 











Signature if neia jointly 
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words “the issuer's” in its place, and is further 
amended by deleting the word ‘‘management”’ and 
inserting the words ‘“‘the issuer” in its place. 


5) In 8240.14a-3 paragraphs (b)(10) and (11) are 
amended by deleting the word ‘‘management”’ 
wherever it appears and inserting the words ‘‘the 
issuer” in its place. 


6) In §240.14a-3 paragraph (b)(12) is amended by 
deleting the word ‘‘management’’ and _ inserting 
“issuer” in its place, and is further amended by 
deleting the word ‘‘management's”’ and inserting the 


Fd 


word “‘issuer’s’’ in its place. 


7) Section 240.14a-3 is amended by deleting the 
words “‘managements of’’ in the Note to paragraph 
(c). 


8) In 8240. 14a-4 paragraph (a) is amended by deleting 
the word “‘management’’ wherever it appears and 
inserting the word “issuer” in its place. 


9) Section 240.14a-7 is amended by deleting the 
words “‘management of the” in the first paragraph. 


10) Section 240.14a-7 is amended by deleting the 
word ‘‘management’’ in paragraph (a)(1) and 
inserting the word “‘issuer’”’ in its place. 


11) Section 240.14a-7 is amended by deleting the 
words “‘management of the” in of paragraph (a)(2). 


12) In §240.a-7 paragraph (b)(2) is amended by 
deleting the word ‘‘management’’ wherever it 
appears and inserting the words ‘‘the issuer’ in its 
place. 


13) In 8240.14a-7 paragraph (b)(3) is amended by 
deleting the words ‘‘Neither the management nor the 
issuer shall be” and inserting the words ‘‘The issuer 
shall not be” in their place. 


14) Section 240.14a-7 is amended by deleting the 
words ‘‘management of the’’ in paragraph (c) 
wherever it appears. 


15) In 8240.14a-8 paragraph (a) is amended by 
deleting the words ‘‘the management of the issuer’, 
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and is further amended in paragraph (a) and 
paragraphs a(1),(2) and (3) by deleting the word 
“management” where it still appears and inserting 
the word “‘issuer” in its place. 


16) In §240.14a-8 paragraph (a)(3)(i) is amended by 
deleting the words “‘management at the issuer’s”’ and 
inserting the words “‘issuer at its” in their place. 


17) In 8240.14a-8 paragraph (a)(4) is amended by 
deleting the words ‘‘management's” and inserting the 
word “‘issuer’s” in its place, and is further amended 
by deleting the word “management” and inserting 


the word “‘issuer”’ in its place. 


18) In §240.14a-8 paragraph (b) is amended by 
deleting the word “‘management”’ and inserting the 
word “issuer” in its place, and is further amended by 
deleting the phrase ‘‘neither the management nor” 
and inserting the word “‘not’’ following the words 
“the issuer shall’. 


19) In §240.14a-8 paragraph (c) is amended by 
deleting the word “management” and inserting the 
word “‘issuer’’ in its place. 


20) In §240.14a-8 paragraph (c)(4) is amended by 
deleting the words “its management”. 


21) In §240.14a-8 paragraphs (c)(9), 11 and 12 are 
amended by deleting the word “management” and 
inserting the word “‘issuer’’ wherever it appears. 


22) In 8240.14a-8 paragraph (d) is amended by 
deleting the word ‘‘management” and inserting the 
word “‘issuer”’ in its place. 


23) In 8240.14a-8 paragraph (e) is amended by 
deleting the word ‘‘management’”’ and inserting the 
word “issuer” in its place, and is further amended by 
deleting ‘‘management’”’ and inserting the words “‘the 
issuer” in its place. 


24) In §240.14a-9 paragraph (c) is amended by 
deleting the word ‘“‘management” and inserting the 
word “‘issuer’’ in its place, and is further amended by 
deleting the word ‘“‘management”’ and inserting the 
words “the issuer’’ in its place. 
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25) Section 240.14a-11 is amended by deleting the 
words “management of an” in paragraphs (c)(1) and 
(2). 


26) In §240.14a-11 paragraph (c)(3) is amended by 
deleting the word management’ and inserting the 
words “‘the issuer’’ in its place. 


27) In §240.14a-11 paragraph (f) is amended by 
deleting the word ‘‘management’’ and inserting the 
word “‘issuer”’ in its place. 


28) In §240.14a-101 Note B is amended by deleting 
the word ‘‘management’s” and inserting the word 
in its place and is further amended by 


“issuer's” 
deleting the words ‘“‘management of the”. 


29) In §240.14a-101 Item 3 paragraph (a) is amended 
by deleting the words “management of an’’ where- 
ever they appear and is further amended by deleting 
the word ‘‘management’’ wherever it appears and 
inserting the word “‘issuer’’. 


30) In §240.14a-101 Items 4 and 6 are amended by 
deleting the word ‘‘management’’ wherever it 
appears and inserting the words “the issuer’’ in its 
place. 


31) In §240.14a-101 Items 7 and 19 are amended by 
deleting the word ‘‘management’”’ and inserting the 
word “‘issuer”’ in its place. 


32) In §240.14a-101 Item 8 is amended by deleting the 
words ‘‘management of’’. 


33) Section 240.14c-101 is amended by deleting the 
words ‘‘management of the” in the Note. 


34) Section 240.14c-101 is amended by deleting the 
words “management” wherever it appears and 
inserting the word “issuer” in its place. 


By the Commission. 


George Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16358/November 21, 1979 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (Par Value $5.00) of Paterson 
Parchment Paper Company from listing and 
registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16359/November 21, 1979 


(File No. SR-NYSE-79-45) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGES BY THE NEW YORK STOCK EX- 
CHANGE, INC. AND ORDER EXTENDING THE TIME 
PERIOD WITHIN WHICH THE COMMISSION MUST 
TAKE ACTION ON THE PROPOSED RULES 


The New York Stock Exchange, Inc. (‘NYSE’) sub- 
mitted on November 2, 1979 proposed rule changes 
under Rule 19b-4 in response to certain recommenda- 
tions made by the Commission's Special Study of the 
Options Markets which the Commission requested 
the self-regulatory organizations which currently list 
and trade standardized options or which have 
proposed to list and trade standardized options to 
implement before further expansion of the 
standardized options markets is permitted.' The 
submission also includes other rule proposals 
designed to regulate the options activities of member 
organizations that engage in standardized options 
activities either directly or through clearing firms at an 
options exchange. 


Publication of the submission is expected to be made 
in the Federal Register during the week of November 
26, 1979. In order to assist the Commission to 
determine whether to approve the proposed rule 





See Securities Exchange Act Release No. 15575 
(February 22, 1979), Section I. 
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changes or institute proceedings to determine 
whether the proposed rule changes should be disap- 
proved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days of the date of publication. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-NYSE-79- 
45. 


The Commission has determined that it is necessary 
and appropriate to provide additional time for Com- 
mission consideration of the proposed rule changes. 
Because the subject filing contains numerous rule 
proposals which, if approved, would affect signifi- 
cantly the operation of the standardized options 
markets, the Commission believes that additional 
time is necessary to enable the Commission to give 
the proposals the careful consideration they warrant 
before determining whether to approve the proposals 
or to initiate proceedings to determine whether they 
should be disapproved. Additional time for 
Commission consideration also will permit the Com- 
mission to make a single determination with respect 
to similar rule proposals by other self-regulatory 
organizations. 


Accordingly, the Commission, pursuant to Section 
19(b)(2) of the Act, hereby extends until 90 days from 
the date of publication of notice of filing of the 
proposed rule changes captioned above, the time 
period within which the Commission must either 
approve the proposed rule changes or institute 
proceedings to determine whether the proposed rule 
changes should be disapproved. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule changes which are filed with the 
Commission, and of all written communications re- 
lating to the proposed rule changes between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 8552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 





2See File Nos. SR-CBOE-79-9, SR-Amex-79-18, SR- 
PSE-79-13, SR-Phix-79-7, and SR-MSE-79-18. 
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office of the above-mentioned self-regulatory organi- 
zation. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16360/November 21, 1979 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


File No. SR-NYSE-77-14 


ORDER APPROVING CERTAIN PROPOSED RULE 
CHANGES BY THE NEW YORK STOCK 
EXCHANGE, INC. 


On April 18, 1977, the New York Stock Exchange, 
Inc. (the “NYSE’’) filed with the Commission, 
pursuant to Section 19(b) of the Securities Exchange 
Act of 1934 (the “Act’’), 15 U.S.C. 78s(b), and Rule 
19b-4 thereunder, 17 CFR 240.19b-4, proposed rule 
changes to amend its Constitution, rules and policies. 
Those proposed rule changes are contained in File 
No. SR-NYSE-77-14 and generally relate to the form- 
ation and approval of member organizations. The 
NYSE has stated that the primary purpose of the 
proposed rule changes “‘is to eliminate unnecessary 
language. . . and to organize the various constitu- 
tional and rule provisions relating to member organi- 
zation formation, approval and changes into a 
cohesive set of requirements.” 


Notice of the proposed membership rule changes, 
together with the terms of substance, was given in 
Securities Exchange Act Release No. 13469 (April 25, 
1977) and was published in the Federal Register (42 
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FR 22446). Interested persons were invited to submit 
written data, views and arguments by May 24, 1977. 
On January 15, 1979,the NYSE filed amendments to 
SR-NYSE-77-14. On April 2, 1979, the Commission, 
in Securities Exchange Act Release No. 15689 (44 FR 
21106), approved certain of the proposed rule 
changes contained in SR-NYSE-77-14 and deferred 
action on other proposed rule changes in that filing 
pending further review of those changes. On 
November 2, 1979, the NYSE filed additional 
amendments to SR-NYSE-77-14 (“Amendment No. 
2’). Those amendments are technical in nature and 
clarify the intent of the proposed rule changes. 


The Commission has determined at this time to 
approve the proposed rule changes contained in 
SR-NYSE-77-14, enumerated below, that have been 
amended by Amendment No. 2. The Commission has 
also approved the proposed deletion of various 
existing NYSE rules which are superseded by the 
rules approved in this order. The changes being 
approved contribute to the fair administration of the 
NYSE, conform certain of the NYSE’s rules to the 
requirements of the Act, as amended, and the rules 
thereunder, and generally eliminate restrictions upon 
membership that are not required by the Act. 


The changes in SR-NYSE-77-14 relating primarily to 
the formation and approval by the NYSE of a 
“member organization’ that the Commission is today 
approving relate to: (1) specification of those 
supervisory areas for which principal executive 
officers must be responsible; ' (2) clarification of the 
circumstances in which a member corporation may 
issue non-voting common stock; (3) standards for 
NYSE approval of a member corporation’s acquisition 
or disposition of its publicly held securities;? and (4) 
standards for NYSE approval of various financial 
matters that may affect the financial responsibility 
and operational capability of a member.* As noted 





TRule 311(b)(5). 
2Rule 311(e). 
3Rule 312(g). 


4Rules 312(h), (j) and (k). 
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above, various existing NYSE 


A rules have been 
deleted. 


With respect to those proposed rule changes 
referenced above that the Commission is today 
approving, the Commission finds that such proposed 
rule changes as set forth in File No. SR-NYSE-77-14, 
as amended, are consistent with the requirements of 
the Act and rules and regulations thereunder 
applicable to national securities exchanges. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, 15 U.S.C. 78s(b)(2), that the 
proposed amendments to the rules enumerated 
above be and they hereby are, APPROVED. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








5Const. Art. IX, Sections 7(b)(4) and 7(h); Rules 
320(b), (d), (e), (g) and (i). Those proposed deletions 
were contained in SR-NYSE-77-14, as originally filed. 
The NYSE withdrew in Amendment No. 2 its 
proposed Rule 311.16, which was contained in 
SR-NYSE-77-14, as originally filed. 


This finding constitutes approval only of the specific 
additions and deletions made in the cited rules in File 
No. SR-NYSE-77-14 and thus should not be 
construed as a statement by the Commission that any 
such rule, as amended, has necessarily been brought 
into full compliance with the Act. See Section 31(b) 
of the Securities Acts Amendments of 1975 (Pub. L. 
No. 94-29 (June 4, 1975); Securities Exchange Act 
— Nos. 13027 (Dec. 1, 1976) and 12157 (Mar. 2, 
1976). 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 21300/November 16, 1979 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 
Blytheville, Arkansas 72315 


(70-5936) 


NOTICE OF THIRD POST-EFFECTIVE AMENDMENT 
REGARDING ISSUANCE AND SALE OF SHORT- 
TERM NOTES BY SUBSIDIARY COMPANY AND 
ACQUISITION THEREOF BY HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that Arkansas-Missouri 
Power Company (‘‘Ark-Mo”), a subsidiary company 
of Middle South Utilities, Inc. (‘Middle South’), a 
registered holding company, and Middle South have 
filed with this Commission a third post-effective 
amendment to the application-declaration in this pro- 
ceeding pursuant to Sections 6(b), 9(a), and 10 of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’) 
regarding the following proposed transactions. All 
interested persons are referred to the amended 
application-declaration, which is summarized below, 
for a complete statement of the proposed 
transactions. 


By orders in this proceeding dated December 28, 
1976, December 29, 1977, and December 20, 1978 
(HCAR Nos. 19826, 20349, and 20841), Ark-Mo was 
authorized to issue and sell to Middle South from 
time to time through December 31, 1979, and Middle 
South was authorized to acquire, up to $2,100,000 of 
Ark-Mo’s unsecured short-term promissory notes of a 
maturity of not more than twelve months. Presently, 
$2,100,000 of such notes are outstanding, with a 
maturity of December 31, 1979. 


Volume 18, No. 16, December 4, 1979 


Ark-Mo now proposes to extend such $2,100,000 of 
short-term borrowings for one year. The proposed 
notes will be in the form of unsecured promissory 
notes payable not more than twelve months from the 
date of issuance (and in any event maturing not later 
than December 31, 1980) and will bear interest at a 
rate per annum equivalent to 110% of the commercial 
loan rate in effect at Manufacturers Hanover Trust 
Company from time to time. The notes will, at the 
option of Ark-Mo, be prepayable in whole or in part 
at any time without premium or penalty. The net 
proceeds to be received by Ark-Mo from the issuance 
and sale of the notes proposed will be applied to the 
payment at maturity of Ark-Mo’s currently 
outstanding borrowings from Middle South. It is 
stated that Ark-Mo presently intends to repay the 
notes from the proceeds of permanent financing or 
from funds otherwise available to Ark-Mo from its 
operations. 


It is stated that the Arkansas Public Service Com- 
mission has jurisdiction over the issuance and sale of 
the notes and that no other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. The fees 
and expenses expected to be incurred in connection 
with the proposed transactions are estimated at 
$4,000. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 14, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said post-effective amendment to the application- 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such requests should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicants-declarants at the above-stated 
addresses, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, as now amended or as it may 
be further amended, may be granted and permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any postpone- 
ments thereof. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDIONG COMPANY ACT 
OF 1935 
Release No. 21301/November 16, 1979 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-6328) 


SUPPLEMENTAL ORDER RELEASING JURIS- 
DICTION OVER FEES AND EXPENSES 


Appalachian Power Company (‘Appalachian’), an 
electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, has 
filed with this Commission a_ post-effective 
amendment to its application-declaration previously 
filed and amended pursuant to Sections 6(b) and 
12(c) of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rules 42(b) and 50 (a)(2) promul- 
gated thereunder concerning the following matter. 


By order dated August 16, 1979 (HCAR No. 21186), 
Appalachian was authorized to issue and sell 
$35,000,000 aggretate principal amount its first 
mortgage ‘onds to institutional investors in a private 
placement. Jurisdiction was reserved in said order 
with respect to the fees and expenses to be incurred 
in connection with the proposed transaction. 


By post-effective amendment Appalachian states that 
the fees and expenses to be incurred in connection 
with the transaction are estimated at $144,705, 
including legal fees of Appalachian of $44,300, legal 
of the purchasers of $20,900 and recording fees of 
$44,000. 
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Upon the basis of the facts in the record, as amended 
by said post-effective amendment, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


IT IS FURTHER ORDERED that the jurisdiction 
heretofore reserved be, and it hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 21302/November 21, 1979 


In the Matter of 


CEDAR COAL COMPANY 
SOUTHERN APPALACHIAN COAL COMPANY 


CENTRAL APPALACHIAN COAL COMPANY 
301 Virginia Street East 
Charleston, West Virginia 25327 


CENTRAL OHIO COAL COMPANY 
301 Cleveland Avenue, S.W. 
Canton, Ohio 44702 


SOUTHERN OHIO COAL COMPANY 
Post Office Box K 
Moundsville, West Virginia 26041 


(70-6152) 


NOTICE OF PROPOSED MINING EQUIPMENT 
LEASE 


NOTICE IS HEREBY GIVEN that Cedar Coal 
Company (‘’Cedar’’), Central Appalachian Coal 
Company (“CACO”) and Southern Appalachian Coal 
Company, coal mining subsidiaries of Appalachian 
Power Company (‘‘Appalachian’’), and Central Ohio 
Coal Company and Southern Ohio Coal Company, 
coal mining subsidiaries of Ohio Power Company, 
which, like Appalachian, is an electric utility 
subsidiary of American Electric Power Company, 
Inc., a registered holding company, have filed with 
this Commission a post-effective amendment to their 
aplication previously filed and amended pursuant to 
the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 9 and 12 of the Act as 
applicable to the proposed transaction. All interested 
persons are referred to the application, as amended 
by said post-effective amendment, which is 
summarized below, for a complete statement of the 
proposed transaction. 


By order dated August 8, 1979 (HCAR No. 21178), 
applicants (excluding CACO) were authorized to 
enter into leasing arrangements with The Common- 
wealth Plan, Inc. (“Commonwealth”), under separate 
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master leasing agreements (‘‘Commonwealth 
Leases’) pursuant to which’ Commonwealth is 
committed to lease to applicants (excluding CACO), 
on or before March 31, 1980, certain mining 
equipment having a total aggregate acquisition cost 
not to exceed $20,000,000. Under the Common- 
wealth Leases rents are payable quarterly and 
provide for the full amortization of the acquisition 
cost of each unit of equipment over a period of either 
12, 20, 28 or 40 quarters. The quarterly rental pay- 
ments per $1,000 of acquisition cost are $97.369 over 
a 12-quarter term, $64.026 over a 20-quarter term, 
$49,962 over a 28-quarter term and $39.702 over a 40- 
quarter term. Such quarterly payments contain an 
implicit interest rate to the lessor (assuming no 
residuals) of 9.92% per annum (on a 360-day year 
basis). When the cost of an item is fully amortized 
the quarterly rental payment becomes an amount 
equal to 0.125% of its acquisition cost. The Com- 
monwealth Leases are net leases, with all expenses 
directly related to the leased equipment borne by the 
lessee. 


By post-effective amendment it is requested that 
Cedar be permitted to enter into a rider to its lease 
with Commonwealth, which rider would provide for 
the lease to Cedar (as part of the $20,000,000 of 
equipment to be leased to applicants (excluding 
CACO), at a total acquisition cost of approximately 
$2,250,000, of a heavy duty electric yard shovel 
(“Shovel’’). The rider provides for the lease of the 
Shovel at a quarterly rental of $28.867 per $1,000 of 
acquisition cost over an 80-quarter term. Such 
quarterly payment contains the same implicit interest 
rate to lessor (9.92%, assuming no residuals and a 
360-day year) as the other rental terms under the 
Commonwealth Leases. 


There are no additional fees or expenses to be 
incurred in connection with the proposed transaction. 
It is stated that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 19, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application, as amended by said 
post-effective amendment, which he desires to 
controvert; or he may request that he be notified if 
the Commis sion should order a hearing thereon. Any 
such requests should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
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personally or by mail upon the applicants at the 
above-stated addresses, and proof of service (by 
affidavit or, in case of an attorney at law, by certi- 
ficate) should be filed with the request. At any time 
after said date, the application, as amended by said 
post-effective amendment or as it may be further 
amended, may be granted as provided in Rule 23 of 
the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. ‘ 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT 
OF 1935 
Release No. 21303/November 21, 1979 


In the Matter of 


MICHIGAN POWER COMPANY 
P.O. Box 367 
Three Rivers, Michigan 49093 


AMERICAN ELECTRIC POWER CO., INC. 
2 Broadway 
New York, New York 10004 


(70-4538) 


NOTICE OF PROPOSED EXTENSION OF TIME FOR 
OPEN-ACCOUNT ADVANCES BY HOLDING 
COMPANY 


NOTICE IS HEREBY GIVEN that American Electric 
Power Company, Inc. (“AEP”), a registered holding 
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company, and its electric utility subsidiary Michigan 
Power Company (“MPC”), have filed with this 
Commission a post-effective amendment to their 
declaration previously filed and amended pursuant to 
the Public Utility Holding Company Act of 1935 
(“Act’’), designating Section 12(b) of the Act and 
Rule 45 promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the declaration, as amended by said post- 
effective amendment, which is summarized below, 
for a complete statement of the proposed 
transaction. 


By orders dated October 10, 1967, May 2, 1968, May 
26, 1969, December 16, 1969, October 28, 1970, 
December 21, 1971, March 23, 1972, November 29, 
1972, December 27, 1973, December 4, 1974, 
December 16, 1975, December 23, 1976, December 
31, 1977, and December 29, 1978 (HCAR Nos. 15872, 
16051, 16383, 16559, 16880, 17405, 17508, 17783, 
18232, 18686, 19297, 19820, 20281, and 20858), this 
Commission, among other things, authorized AEP to 
make open-account advances to MPC of up to 
$12,000,000 outstanding at any one time. Such 
advances are to:be repaid on or before December 31, 
1979. 


By post-effective amendment declarants request an 
extension of time until the earlier of December 31, 
1980, or 45 days after any order by the Commission 
authorizing MPC’s issuance of term notes in File No. 
70-6374, to make said open account advances and to 
repay such advances. It is stated that MPC has 
pending before this Commission (in File No. 70-6374) 
an application concerning its proposed issuance and 
sale to two banks of up to $20,000,000 of notes 
having a maturity of December 31, 1987. 


A part of the proceeds from the sale of such notes 
would be used to repay the open-account advances 
to AEP. Declarants presently anticipate that the 
Michigan Public Service Commission, which has 
jurisdiction over the issuance of such notes, may 
require a hearing with respect to their issuance, 
resulting in a possible delay in their issuance and sale 
until after December 31, 1979. 


There are no additional fees or expenses to be 
incurred in connection with the proposed transaction. 
It is stated that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 19, 1979, 
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request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said declaration, as amended by said 
post-effective amendment, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the declarants at the 
above-stated addresses, and proof of service (by 
affidavit or, in case of an attorney at law, by certi- 
ficate) should be filed with the request. At any time 
after said date, the declaration, as amended by said 
post-effective amendment or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regu- 
lations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 545/November 19, 1979 


The Securities and Exchange Commission has 
issued an order under the Trust Indenture Act (Act) 
on application of Public Service Electric & Gas Com- 
pany, exempting its First and Refunding Mortgage 
Bonds, Series L, due 2009, from the provisions of 
section 416(a)(1), of the Act. 
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TRUST INDENTURE ACT OF 1939 
Release No. 546/November 19, 1979 


In the Matter of 


CAROLINA TELEPHONE AND TELEGRAPH 
COMPANY 


File Nos. 2-34018, 2-38292, 2-41721, 2-49251, 2-61151 


APPLICATION PURSUANT TO SECTION 310(b)(1) 
(ii) 


The Securities and Exchange Commission has issued 
a notice giving interested persons until December 10, 
1979, to request a hearing on an application by 
CAROLINA TELEPHONE AND TELEGRAPH COM- 
PANY (the ‘‘Applicant’’) pursuant to Section 
310(b)(1)(ii) of the Trust Indenture Act of 1939 
declaring that the Trusteeship of Bankers Trust 
Company under an unqualified indenture of the 
Applicant Bankers Trust Company under an 
unqualified indenture of the Applicant (the 
Indenture’) is not so likely to involve a material con- 
flict of interest as to make it necessary to disqualify 
Bankers Trust Company from acting as Trustee under 
five prior indentures of the Applicant. 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 706/November 19, 1979 


SEE 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10945/November 19, 1979 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10928A/November 20, 1979 


In the Matter of 


HARTFORD VARIABLE ANNUITY LIFE 
SURANCE COMPANY 


IN- 


and 


HARTFORD EQUITY SALES COMPANY, INC. 
Hartford Plaza 
Hartford, CT 06115 


(812-4515) 


AMENDED ORDER PURSUANT TO SECTION Qc) 
OF THE ACT EXEMPTING APPLICANTS FROM THE 
PROVISIONS OF SECTION 9(a) OF THE ACT 


On August 14, 1979, the Commission issued a notice 
of filing of an application by Hartford Variable 
Annuity Life Insurance Company and Hartford 
Equity Sales Company, Inc. pursuant to Section 9(c) 
of the Investment Company Act of 1940 for 
exemption from the provisions of Section 9(a) of the 
Act and an order of temporary exemption pending 
determination of the application. (Investment 
Company Act Release No. 10833.) The notice gave 
interested persons an opportunity to request a 
hearing and stated that an order disposing of the 
application might be issued on the basis of the 
information stated therein unless a hearing should be 
ordered. No request for a hearing has been filed and 
the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the granting of the requested permanent exemption, 
pursuant to Section 9(c) of the Act from the pro- 
visions of Section 9(a) of the Act, is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 
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IT IS ORDERED pursuant to Section 9(c) of the Act 
that Hartford Variable Annuity Life Insurance 
Company and Hartford Equity Sales Company, Inc. 
be and they are hereby exempted from the provisions 
of Section 9(a) of the Act, operative as a result of the 
entry of injunctions against International Telephone 
and Telegraph Corporation in Securities and 
Exchange Commission v. International Telephone and 
Telegraph Corporation, 78 Civ. 0807 (D.D.C.) and 
Securities and Exchange Commission v. International 
Telephone and Telegraph Corporation, 72 Civ. 2561 
(S.D.N.Y.). 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10939/November 16, 1979 


In the Matter of 


AMCAP FUND, INC. 
AMERICAN BALANCED FUND, INC. 


AMERICAN FUND OF GOVERNMENT SECU- 
RITIES, INC. 


AMERICAN MUTUAL FUND, INC. 

ANCHOR GROWTH FUND, INC. 

THE BOND FUND OF AMERICA, INC. 
FUNDAMENTAL INVESTORS, INC. 

THE GROWTH FUND OF AMERICA, INC. 
THE INCOME FUND OF AMERICA, INC. 
THE INVESTMENT COMPANY OF AMERICA 
NEW PERSPECTIVE FUND, INC. 


THE TAX-EXEMPT BOND FUND OF AMERICA, 
INC. 


WASHINGTON MUTUAL INVESTORS FUND, 
INC. 


and 


AMERICAN FUNDS DISTRIBUTORS, INC. 
333 South Hope Street 
Los Angeles, California 90071 


(812-4521) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANTS AND CERTAIN TRANS- 
ACTIONS FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT AND RULE 22d-1 THEREUNDER, 
AND PURSUANT TO SECTION 11(a) OF THE ACT 
APPROVING AN OFFER OF EXCHANGE 


AMCAP Fund, Inc., American Balanced Fund, Inc., 
American Mutual Fund, Inc., Anchor Growth Fund, 
Inc., The Bond Fund of America, Inc., Fundamental 
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Investors, Inc., The Growth Fund of America, Inc., 
The Income Fund of America, Inc., The Investment 
Company of America, New Perspective Fund, Inc., 
Washington Mutual Investors Fund, Inc., American 
Fund of Government Securities, Inc., The 
Tax-Exempt Bond Fund of America, Inc. and 
American Funds Distributors, Inc. (‘‘Applicants’’), 
filed an application on September 19, 1979, for an 
order pursuant to Section 6(c) of the Investment 
Company Act of 1940 (‘‘Act’’), exempting Applicants 
and certain transactions from the provisions of 
Section 22(d) of the Act and Rule 22d-1 thereunder, 
and approving under the provisions of Section 11(a) 
of the Act certain offers of exchange. 


On October 18, 1979, a notice (Investment Company 
Act Release No. 10905) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
an order disposing of the application would be issued 
as of course unless a hearing should be ordered. No 
request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 11(a) of the 
Act, that the proposed exchange offers be, and 
hereby are, approved, effective forthwith; and 


IT IS FURTHER ORDERED, pursuant to Section 6(c) 
of the Act, that the application for exemption from 
Section 22(d) of the Act and Rule 22d-1 thereunder, 
to the extent requested, be, and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10943/November 16, 1979 


Transient Investment Companies 
ACTION: Proposed rulemaking. 


SUMMARY: The Commission today is proposing for 
public comment a rule which, subject to certain con- 
ditions, would deem certain issuers not to be invest- 
ment companies for purposes of the Investment 
Company Act of 1940 for a period not to exceed one 
year. The proposed rule would exclude certain issuers 
—which otherwise would be considered investment 
companies because of unusual corporate occurrences 
—from complying with that Act. 


DATE: Comments must be received by January 11, 
1980. 


ADDRESSES: Send comments in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 N. Capitol Street, 
Washington, D.C. 20549. (Refer to File No. S7-809.) 
All comments received will be available for public in- 
spection and copying in the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 


Mark J. Mackey, Esq. 

Investment Company Act Study Group 
Division of Investment Management 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 

(202) 272-3045. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today is publishing for comment proposed rule 
3a-2 [17 CFR 270.3a-2] under the Investment Com- 
pany Act of 1940 (“Act’’) [15 U.S.C. 80a-1 et seq.] to 
deem certain issuers, which otherwise would be 
transient investment companies, not to be investment 
companies for purposes of the Act. The proposed 
rule was developed by the Division of Investment 
Management's Investment Company Act Study 
Group in the context of its re-examination of the 
regulation of investment companies. 
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DISCUSSION 


Section 3(a)(1) of the Act [15 U.S.C. 80a-3(a)(1)] 2 


defines the term “investment company” to be any 
issuer which is or holds itself out as being engaged 
primarily or proposes to engage primarily, in the busi- 
ness of investing, reinvesting or trading in securities. 
Section 3(a)(3) of the Act [15 U.S.C. 80a-3(a)(3)] de- 
fines the term “investment company” also to be any 
issuer which is engaged or proposes to engage in the 
business of investing, reinvesting, owning, holding or 
trading in securities, and which owns, or proposes to 
acquire investment securities having a value! exceed- 
ing 40 percent of the value of such issuer's total 
assets (exclusive of Government securities© and cash 
items) on an unconsolidated basis. The term “‘invest- 
ment securities” is defined in section 3(a) to include 
all securities, except (A) Government securities, (B) 
securities issued by employees’ securities com- 
panies,’ and (C) securities issued by majority-owned 
subsidiaries* of the owner which are not investment 
companies. 





‘Section 2(a)(41) of the Act [15 U.S.C. 80a-2(a)(41)] 
provides, in part, that the term ‘‘value’’ for purposes 
of section 3 of the Act means— 


(i) with respect to securities owned at 
the end of the last preceding fiscal quarter 
for which market quotations are readily avail- 
able, the market value at the end of such 
quarter; (ii) with respect to other securities 
and assets owned at the end of the last pre- 
ceding fiscal quarter, fair value at the end, 
of such quarter, as determined in good faith 
by the board of directors; and (iii) with 
respect to securities and other assets acquired 
after the end of the last preceding fiscal 
quarter, the cost thereof... . 


2The term “Government security” is defined in 
section 2(a)(16) of the Act [15 U.S.C. 80a-2(a)(16)], 
in part, as any security issued or guaranteed as to 
principal or interest by the United States. 


3The term “employees’ securities company” is de- 
fined in section 2(a)(13) of the Act [15 U.S.C. 
80a-2(a)(13)] as, generally, any investment company 
all the outstanding securities of which, other than 
short-term paper, are owned by, among others, 
employees of a company. 


4The term “majority-owned subsidiary” is defined in 
section 2(a)(24) [15 U.S.C. 80a-2(a)(24)] as, in part, a 
company 50 percent or more of the outstanding 
voting securities of which are owned by a person. 
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From time to time, as a result of an unusual business 
occurrence, an issuer may be considered an invest- 
ment company under these statutory definitions, al- 
though it would remain in such status only transient- 
ly. Examples of such unusual business occurrences 
include: 


(1) a “start-up’’ company’s investing its offering 
proceeds in securities while arranging to purchase 
operating assets?; 


(2) a company’s selling a large operating division 
and investing the proceeds in securities pending 
acquisition of additional operating assets; and 


(3) a company’s making a tender offer to stock- 
holders of a non-investment company, and failing to 
obtain a majority of the target company’s stock. 


Frequently, such issuers have a bona fide intent to 
change their operations or assets within a short 
period of time so that they would no longer meet the 
statutory definition of an investment company. In 
many such instances, the issuer may argue that it is 
not in the “‘business’’ of investing, reinvesting, 
owning, holding or trading in securities for purposes 
of determining whether it is an investment 
company.’ Moreover, it may not be appropriate to 





5Real estate syndications and other tax shelters 
usually remain transient investment companies longer 
than other “‘start-up’’ companies because of the sub- 
stantial amount of time needed to analyze, organize 
and purchase interests in a specific tax shelter. See, 
e.g., Securities and Exchange Commission Report of 
the SEC Real Estate Advisory Committee 50-54 
(1972). 


6a company selling its assets in the process of final 
dissolution in activities that are merely incidental to 
the dissolution would be effectively excluded from 
the Act pursuant to section 7(a). See staff response 
to inquiry of Kaplan, Livingston, Goodwin, Berkowitz 
& Selvin (May 12, 1973). 


7See, SEC v. Fifth Avenue Coach Lines, Inc., 289 F. 
Supp. 3 (S.D.N.Y. 1968). In that decision, it was held 
that 2% months was “‘not too much time to allow” 
an issuer, which had invested proceeds from the 
condemnation of a prior business “to make up its 
mind what business it will henceforth engage in.” Id. 
at si. 
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require an issuer to effect for only an interim period 
the significant operational modifications—including 
modifications to its capital structure—which may be 
necessary to comply with the Act. 


Accordingly, the Commission’s Division of Invest- 
ment Management has provided ‘‘no-action’’ 
assurances to issuers which did not intend to register 
under the Act, contingent upon representations that 
the issuer is engaged in bona fide efforts to cease 
meeting the statutory definition of the term “‘invest- 
ment company” within a one-year period. 


PROPOSED RULE 


The Commission believes that it would be appropriate 
by rulemaking to exclude temporarily from the Act's 
definition of investment company certain transient 
investment companies. Therefore, it proposes to 
adopt new rule 3a-2 which, subject to conditions, ef- 
fectively would provide these companies with a 
temporary exemption from regulation under the Act. 


Proposed rule 3a-2 would deem an issuer not to be 
engaged in the business of investing, reinvesting, 
owning, holding or trading in securities for purposes 
of section 3(a)(1) or 3(a)(3) of the Act during a period 
of time’ not to exceed one year, provided that 
specified safeguards are satisfied. 


As a safeguard, the rule would require the issuer to 
have a bona fide intent during that year to be 
engaged primarily, by the termination of such period 
of time, in a business other than that of investing, 
reinvesting, owning, holding or trading in securities. 
This intent must be evidenced by an appropriate 
resolution of the issuer’s board of directors and 





8"The question in any case is whether the investment 
is temporary. Generally, we would consider a practice 
that continued for more than one year as no longer 
being temporary.” Staff response to inquiry of 
McKenna & Fitting (June 14, 1979). 


9it should be noted that—regardless of the business 
in which an issuer actually is engaged primarily—an 
issuer which holds itself out as being engaged 
primarily, or which proposes to engage primarily, in 
the business of investing, reinvesting or trading in 
securities would be an investment company under 
section 3(a)(1) of the Act. This rule, of course, would 
not affect such an issuer’s status under the Act. 
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recorded contemporaneously in its minute books. 10 
Such action would be a prerequisite to an issuer's 
reliance on the rule. 


If, at the expiration of the period during which an 
issuer may rely on the rule, it is not actually engaged 
primarily in a non-investment company business, it 
would be required to so notify within 10 calendar 
days the Director of the Commission's Division of 
Investment Management. This requirement would 
allow the Commission or its staff to take any 
appropriate action on a case-by-case basis. 


The maximum one-year period of time for which the 
rule would be available to an issuer would be 
calculated from the earlier of two dates. One date 
would be the date in which an issuer—such as a 
“start up’ enterprise which temporarily is engaged 
primarily in investment activities—owns securities 
and/or cash having a value exceeding 50 per cent of 
the value of such issuer's total assets. The alternative 
date would be the date on which an issuer—such as 
a company having sold substantial operating assets, 
which intends temporarily to invest the proceeds 
pending the acquisition of new operating assets— 
owns or proposes to acquire certain investment 
securities representing greater than 40 percent of the 
issuer's total assets. Therefore, the rule’s maximum 
one-year period of exclusion begins to run regardless 
of whether the issuer has yet determined its sub- 
sequent business. 


In order that an issuer could not circumvent the Act 
by repeatedly invoking reliance on proposed rule 
3a-2, the rule would provide that it would not apply 
more frequently than once during any three-year 
period. Where an issuer's activities would bring it 
within the definition of investment company more 
frequently than would be permitted by the rule, the 
investor protection concerns of the Act would be 
relevant, the need for shareholder protections would 
not be met, and there would be no persuasive public 
interest from the standpoint of investors in permitting 
a nontransient investment company to avoid com- 
plying with the prohibitions and regulatory provisions 
of the Act. 





10oF course, insofar as this intent may be material to 
investment or voting decisions, it would be required 


to be stated in appropriate disclosure documents of 
the issuer. 
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TEXT OF PROPOSED RULE 


It is proposed to amend Part 270 of Chapter II of Title 
17 of the Code of Federal Regulations by adding 
§270.3a-2 as follows: 


§270.3a-2 Transient investment companies. 


(a) For purposes of section 3(a)(1) and section 
3(a)(3) of the Act, an issuer is deemed not to be 
engaged in the business of investing, reinvesting, 
owning, holding or trading in securities during a 
period of time not to exceed one year; Provided, 
That: 


(1) The issuer has a bona fide intent (as 
evidenced by an appropriate resolution of its 
board of directors which has been recorded 
contemporaneously in its minute books) to 
be engaged primarily, by the termination of 
such period of time, in a business other than 
that of investing, reinvesting, owning, 
holding or trading in securities; and 


(2) If, at the expiration of this period of 
time, the issuer is not engaged primarily in a 
business other than that of investing, 
reinvesting, owning, holding or trading in 
securities, it shall so notify within 10 calendar 
days the Director, Division of Investment 
Management, Securities and Exchange Com- 
mission, Washington, D.C. 20549. 


(b) For purposes of this rule, the period of time 
described in paragraph (a) shall commence on the 
earlier of: 


(1) The date on which an issuer owns 
securities and/or cash having a value 
exceeding 50 per cent of the value of such 
issuer's total assets on either a consolidated 
or unconsolidated basis; or 


(2) The date on which an issuer owns or 
proposes to acquire investment securities (as 
defined in section 3(a) of the Act) having a 
value exceeding 40 per centum of the value 
of such issuer’s total assets (exclusive of 
Government securities and cash items) on an 
unconsolidated basis. 
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(c) No issuer may rely on this section more 
frequently than once during any three-year period. 


STATUTORY BASIS: Proposed rule 3a-2 is promul- 
gated pursuant to the provisions of sections 6(c) [15 
U.S.C. 80a-6(c)] and 38(a) [15 U.S.C. 80a-37(a)] of 
the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary . 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10944/November 16, 1979 


CERTAIN INVESTMENT COMPANIES OWNED BY 
COMPANIES WHICH ARE NOT INVESTMENT 
COMPANIES 


ACTION: Proposed rulemaking. 


SUMMARY: The Commission today is publishing for 
public comment a proposed rule under the 
Investment Company Act of 1940 to deem certain 
issuers having corporate parents as not being invest- 
ment companies for purposes of the Act. The 
Commission has granted orders exempting, and its 
staff has provided no-action assurances regarding, 
numerous such companies. The proposed rule would 
obviate the necessity for the Commission’s 
considering such matters on a case-by-case basis. 


DATE: Comments must be received by January 14, 
1980. 


ADDRESSES: Send comments in triplicate to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. (Refer to File No. S7-810.) All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 
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FOR FURTHER INFORMATION CONTACT: 


Mark J. Mackey, Esq. 

Investment Company Act Study Group 
Division of Investment Management 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 

(202) 272-3045. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion today is publishing for comment proposed rule 
3a-3 [17 CFR 270.3a-3] under the Investment 
Company Act of 1940 (“Act’’) [15 U.S.C. 80a-1 et 
seq.] to deem certain issuers having corporate 
parents as not investment companies for purposes of 
the Act. This proposed rulemaking was prepared by 
the Division of Investment Management's Investment 
Company Act Study Group in the context of its 
re-examination of the regulation of investment 
companies. 


BACKGROUND 


Section 3(b)(3) of the Act [15 U.S.C. 80-a3(b)(3))] 
excludes, generally, from the definition of the term 
“investment company” any issuer which otherwise 
would be an investment company as defined in 
section 3(a)(3) of the Act [15 U.S.C. 80a-3(a)(3)], | 
provided that all its outstanding securities (other than 





Section 3(a)(3) of the Act provides: 


When used in this chapter, ‘investment 
company” means any issuer which— 


* *  @2-0 © 


is engaged or proposes to engage in the 
business of investing, reinvesting, owning, 
holding, or trading in securities, and owns or 
proposes to acquire investment securities 
having a value exceeding 40 per centum of 
the value of such issuer’s total assets 
(exclusive of Government securities and cash 
items) on an unconsolidated basis. 


As used in this section, “investment securities 
includes all securities except (A) Government 
securities, (B) securities issued by employees’ 
securities companies, and (C) securities issued by 
majority-owned subsidiaries of the owner which are 
not investment companies. 
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short-term paper2 and directors’ qualifying shares) 
are owned by a company which is excluded from the 
definition of the term “investment company” by 
section 3(b)(1) or 3(b)(2) [15 U.S.C. 80a-3(b)(1) and 
3(b)(2)).3 





2The term “short-term paper” is defined in section 
2(a)(38) of the Act [15 U.S.C. 80a-2(a)(38)] as, 
generally, any note, draft, bill of exchange, or 
banker's acceptance payable on demand or having a 
maturity at the time of issuance of not exceeding nine 
months. 


3Section 3(b) of the Act provides: 


Notwithstanding paragraph (3) of subsection (a) [of 
section 3], none of the following persons is an invest- 
ment company within the meaning of this [Act]. 


(1) Any issuer primarily engaged, directly or 
through a wholly-owned subsidiary or 
subsidiaries, in a business or businesses 
other than that of investing, reinvesting, 
owning, holding, or trading in securities. 


(2) Any issuer which the Commission, upon 
application by such issuer, finds and by order 
declares to be primarily engaged in a 
business or businesses other than that of 
investing, reinvesting, owning, holding, or 
trading in securities either directly or (A) 
through majority-owned subsidiaries or (B) 
through controlled companies conducting 
similar types of businesses. . . . 


(3) Any issuer all the outstanding securities 
of which (other than short-term paper and 
directors’ qualifying shares) are directly or 
indirectly owned by a company excepted 
from the definition of investment company 
by paragraph (1) or (2) of this subsection. 


Because of the introductory language of section 3(b), 
section 3(b)(3) excludes only subsidiaries which are 
investment companies as defined in section 3(a)(3) of 
the Act. See United States Foil Co., 9 SEC 22, 26 
(1941). Moreover, the parent of the company 
Claiming the exclusion provided in section 3(b)(3) 
itself must also be an investment company within the 
definition of section 3(a)(3) since section 3(b)(3) only 
excluded companies whose parents are excluded 
from the definition of the term “investment com- 
pany” by section 3(b)(1) and 3(b)(2). Those sections, 
in turn, by reason of the introductory language in 
section 3(b), apply only to investment companies as 
defined by section 3(a)(3) of the Act. 
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Section 3(b)(3) was included in the Act because of 
the practice, followed by some industrial companies, 
of effectuating their security transactions, not 
directly, but rather indirectly through a wholly-owned 
subsidiary.4 Congress presumably determined that 
there was little public interest in directly regulating 
such a subsidiary as a public investment company 
under the Act because the subsidiary has no public 
shareholders. Moreover, it also presumably deter- 
mined that the public interest in so regulating the 
subsidiary through its corporate parent is also not 
compelling when the parent itself is not, in fact, an 
investment company. 


In its administering the Act, the Commission has 
noted three important regulatory concerns that have 
arisen in the context of applications for exemptive 
orders and no-action letters relating to section 3(b)(3) 
of the Act. First, by the terms of that section, a 
subsidiary, which is a small business investment 
company and which has issued debt obligations to 
the United States Small Business Administration, 
would not be considered totally owned by a 
corporate parent for purposes of section 3(b)(3). 
Nonetheless, the Commission and its staff have 
provided such companies with exemptive orders and 
no-action assurances, respectively, in recognition of 
the Small Business Administration’s extensive 
knowledge of the subsidiary’s financial business 
status, and its ability to protect itself with respect to 
such debt securities.» Moreover, it does not appear 
that the Small Business Administration’s holding of 





4Hearings before the Subcommittee on Securities 
and Exchange of the House Committee on Interstate 
and Foreign Commerce, 76th Cong., 3d Sess. on 
H.R. 10065 at 102 (1940); Hearings before the 
Subcommittee on Securities and Exchange of the 
Senate Committee on Banking and Commerce, 76th 
Cong., 3d Sess. on S.3580 at 177-78 (1940) (‘‘Senate 
Hearing’’). 


See, e.g., Struthers Capital Corporation, Investment 
Company Act Release Nos. 8016 and 7938 (Sept. 27, 
1973, and Aug. 10, 1973); and Foothill Venture Corp- 
oration, Investment Company Act Release Nos. 7374 
and 7340 (Sept. 21, 1972, and Aug. 24, 1972). These 
orders were conditioned on the applicant's filing with 


the Commission certain financial and other 
information concerning the applicant and its parent. 
Companies relying on the proposed rule would not be 
required to file such information. Accord, staff 
responses to inquiries of George E. Carmody, P.C. 
(Aug. 16, 1978), and Rollinson & Schaumberg (Mar. 
9, 1977), in which no such filings were required. 
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such debt obligations should cause it to be 
considered a public investor for purposes of 
determining whether there is a public interest in 
regulating the subsidiary as a public investment 
company. 


Second, an apparent anomaly exists regarding an 
issuer's status under section 3(b)(3) of the Act, 
depending on whether it otherwise would be 
considered an investment company as defined in 
section 3(a)(1) or as defined by section 3(a)(3).° By 
its terms, section 3(b)(3) of the Act applies solely to 
issuers which are defined to be investment 
companies under section 3(a)(3).’ Nonetheless, the 
presumptive intent of section 3(b)(3)—that is, the 
lack of any public interest in regulating such a sub- 
sidiary as an investment company under the 
Act—apparently would apply regardless of whether 
the issuer otherwise would be defined as an 
investment company by section 3(a)(1) or by section 
3(a)(3), provided that it has no public shareholders. 
Accordingly, notwithstanding the introductory lan- 
guage in section 3(b) of the Act limiting its 
application to investment companies as defined by 
section 3(a)(3), the Commission and its staff 
effectively have extended the scope of section 3(b)(3) 
of the Act to issuers which would have been deemed 
investment companies by section 3(a)(1). 


Third, an apparent anomaly also exists with regard to 
the status of a parent company of an issuer which 
may rely on section 3(b)(3) in determining whether it 
is not an investment company under the Act. By its 
terms, section 3(b)(3) applies only to an issuer whose 
parent company is excluded from the definition of 
investment company by section 3(b)(1) or section 
3(b)(2) of the Act. These sections, in turn, are 
addressed only to companies which meet the prima 
facie definition of investment company in section 
3(A)(3) of the Act. In contrast, an issuer whose 
parent company is an industrial corporation having 
few or no investment securities would not be 





Section 3(a)(1) of the Act defines investment 
company to be any issuer which is or holds itself out 
as being engaged primarily, or proposes to engage 
primarily, in the business of investing, reinvesting or 
trading in securities. 


7N. 3, supra. 


BN. 5, supra. 
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excluded from the definition of investment company 
by section 3(b)(3), although there would be no 
greater apparent public interest in protecting the 
shareholders of such issuer's parent company under 
the Act. Accordingly, the Commission has granted 
orders exempting, and its staff has provided 
no-action assurances concerning, investment com- 
panies all whose outstanding securities are owned by 
parent companies which do not meet the statutory 
definition of the term “investment company’ in 
section 3(a). 


DISCUSSION 


The Commission is proposing to adopt rule 3a-3 
under the Act which, under specified circumstances, 
would deem certain corporate subsidiaries not to be 
investment companies for purposes of the Act. The 
proposed rule effectively would exempt from 
regulation as an investment company specified 
subsidiaries which may not rely on the statutory 
exclusion from the definition of the term ‘‘investment 
company” found in section 3(b)(3) solely by reason of 
its: 


(1) issuing debt obligations to the Small Business 
Administration; 


(2) being an investment company as defined under 
section 3(a)(1) of the Act; or 


(3) having a parent company which is not an invest- 
ment company by virtue of section 3(b)(1) or section 
3(b)(2), because the parent company is not, prima 
facie, an investment company under section 3(a)(3) 
of the Act or because the parent company would 
have relied on proposed rule 3a-1 [17 CFR 8270.3a-1] 
in lieu of applying for an order under section 3(b)(2). 





9Ebasco Industries, Inc., Brazilian Electric Power 
Company, and Empresas Electricas Argentinas, 
Investment Company Act Release Nos. 6025 and 
6006 (Apr. 9, 1970, and Mar. 23, 1970). Accord staff 
responses cited in note 5, supra. These staff letters 
were conditioned, generally, upon the aggregate 
value of the corporate parent’s investment securities 
and interest in the subsidiary representing less than 
40 percent of the value of the parent’s assets. The 
Commission has incorporated a modified version of 
this condition as part of the proposed rule. N. 10, 
infra. 
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Since the proposal would exempt these companies 
without prior Commission scrutiny, however, the 
Commission has included (by reference to paragraph 
(a) of proposed rule 3a-1) a condition to the rule 
requiring, generally, that the parent and its subsidiary 
have no more than 45 percent of their consolidated 
assets invested in, and receive no more than 45 
percent of their consolidated net income after taxes 
from, investment securities. For purposes of the rule, 
securities of certain controlled companies through 
which the parent company engages in a 
non-investment company business would not be 
considered ‘‘investment securities.” 'Y This condition 
would act as a safeguard against arrangements— 
such as a parent company’s establishing a 
wholly-owned investment company subsidiary with 
assets significantly greater than those of the 
parent—designed to circumvent the Act. The 
Commission will consider on a case-by-case basis, 
pursuant to the customary process of filing an appli- 
cation requesting an exemptive order, whether the 
particular facts and circumstances would justify 
issuing an exemptive order to those issuers which do 
not satisfy this requirement. 


TEXT OF PROPOSED RULEMAKING 


It is proposed to amend Part 270 of Chapter II of Title 
17 of the Code of Federal Regulations by adding 
§270.3a-3 as follows: 





10paragraph (a) of proposed rule 3a-1 would require, 
generally, that a company have no more than 45 
percent of the value of its total assets (exclusive of 
Government Securities and cash items) consisting of, 
and receive no more than 45 percent of its net 


income after taxes from, securities other than 
Government securities, securities issued by em- 
ployees’ securities companies, and securities issued 
by certain majority-owned subsidiaries and certain 
controlled companies of such issuer. Moreover, para- 
graph (c) of proposed rule 3a-1 would provide that in 
determining this percentage an issuer shall 
consolidate its financial statements with those of any 
wholly-owned subsidiaries. 


11The Commission emphasizes that, even without 
this safeguard, under Section 3(a)(1) the parent and 
subsidiary company relationships can be collapsed 
and the totality of the corporate arrangement be 
deemed to be an investment company. See Senate 
Hearings at 178. 


1030/SEC DOCKET 


§240.3a-3 Certain investment companies owned by 
companies which are not investment companies. 


Notwithstanding section 3(a)(1) or section 3(a)(3) of 
the Act, an issuer will be deemed not to be an 
investment company for purposes of the Act; 
Provided, That all of the outstanding securities of the 
issuer (other than short-term paper, directors’ 
qualifying shares, and debt securities owned by the 
Small Business Administration) are directly or 
indirectly owned by a company which meets the 
requirements of paragraph (a) of rule 3a-1 under the 
Act and which is: 


(a) A company that is not an investment company as 
defined in section 3(a) of the Act; 


(b) A company that is an investment company as 
defined in section 3(a)(3) of the Act, but which is 
excluded from the definition of the term “investment 
company” by section 3(b)(1) or 3(b)(2) of the Act; or 


(c) A company that is deemed not to be an 
investment company for purposes of the Act by 
§270.3a-1. 


STATUTORY BASIS: Proposed rule 3a-3 is promul- 
gated pursuant to the provisions of sections 6(c) [15 
U.S.C. 80a-6(c)] and 38(a) [15 U.S.C. 80a-37(a)] of 
the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10945/November 19, 1979 


INVESTORS ADVISERS ACT OF 1940 
Release No. 706/November 19, 1979 


Admin. Proc. File No. 3-5842 


In the Matter of: 


JOHN M. LAMBERT 
JACK A. TOMPKINS 


SECURITIES AND COMMODITIES CORPORA- 
TION 


(File No. 801-9310) 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


The Commission deems it appropriate that 
administrative proceedings be instituted with respect 
to John M. Lambert (Lambert) of Northport, New 
York, Jack A. Tompkins (Tompkins) of Grosse Point 
Farms, Michigan, and Securities and Commodities 
Corporation (SCC), a registered investment adviser in 
Northport, New York. In anticipation of the insti- 
tution of these proceedings, Lambert, Tompkins and 
SCC have submitted offers of settlement which the 
Commission has determined to accept. Without 
admitting or denying the findings herein, the 
Respondents hereby consent to the findings and 
sanctions set forth below. 


ll 
Accordingly, IT IS ORDERED that proceedings pur- 
suant to Section 9(b) of the Investment Company Act 
and Sections 203(e) and (f) of the Investment 


Advisers Act of 1940 be and they hereby are, 
instituted. 


On the basis of this Order for Proceedings and the 
offers of settlement, it is found that: 
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1. Tompkins has been a director of OTF Equities, Inc. 
(OTF), a registered investment company, since 1973, 
and Lambert has been a director of OTF since 1975. 


2. Lambert is the president and sole owner of SCC. 


3. Tompkins and Lambert willfully violated and will- 
fully aided and abetted violations of Section 20(a) of 
the Investment Company Act and Rule 20a-1 there- 
under by soliciting proxies in connection with OTF’s 
May 16, 1978, adjourned annual meeting of share- 
holders by means of a proxy statement containing 
untrue statements of material facts and which 
omitted to state material facts concerning, among 
other things: 


a. remuneration paid to Tompkins and 
another director of OTF; and 


b. OTF’s unauthorized deviations from its 
policies with respect to margin transactions, 
borrowing and portfolio turnover. 


4. From on or about June 13, 1978, to in or about 
December 1978, Tompkins and Lambert willfully 
aided and abetted violations of Section 12(d)(1)(A) of 
the Investment Company Act when OTF purchased 
securities issued by registered investment companies 
and immediately after such purchases, OTF owned— 


a. securities issued by an investment com- 
pany having an aggregate value in excess of 
five per centum of the total assets of OTF; 
and 


b. securities issued by investment companies 
(other than OTF treasury stock) having an 
aggregate value in excess of ten per centum 
of the total assets of OTF. 


5. On or about October 22, 1975, and on or about 
August 2, 1978, Tompkins and Lambert willfully aided 
and abetted violations of Section 12(d)(3) of the 
Investment Company Act when OTF purchased 
securities issued by persons who are brokers and 
dealers. 


6. Tompkins and Lambert willfully aided and abetted 
violations of Section 13(a) of the Investment 
Company Act when OTF, without the required 
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authorization by the vote of a majority of its 
outstanding voting securities, deviated from certain 
policies. As part of the aforesaid conduct and 
activities, Tompkins and Lambert, among other 
things, caused OTF to: 


a. borrow money from a broker-dealer during 
the period from on or about May 1, 1977, to 
on or about December 31, 1978; 


b. purchase securities on margin during the 
period from in or about June 1977 to in or 
about December 1978; 


c. invest more than twenty-five per centum 
of its net assets in one issuer during the 
period from in or about June 1978 to in or 
about December 1978; 


d. invest more than ten per centum of its 
total assets in the securities of other invest- 
ment companies during the period from in or 
about June 1978 to in or about December 
1978; 


e. engage in short sales in excess of ten per 
centum of its net assets during the period 
from in or about January 1976 to in or about 
August 1976; 


f. engage in short sales in excess of twenty 
per centum of its net assets on or about 
November 2, 1978; 


g. fail to deposit as collateral cash or cash 
items equal to the greater of the sale price or 
market value, from time to time, of securities 
sold short; and 


h. turnover its portfolio at a rate of five 
hundred forty-five per centum during the 
period from May 1, 1977 to April 30, 1978. 


7. On or about August 1, 1978, Tompkins and 
Lambert willfully aided and abetted SCC’s violation of 
Section 17(a) of the Investment Company Act in that 
SCC, acting as principal, knowingly sold property to 
OTF. 
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8. Tompkins and Lambert willfully aided and abetted 
violations of Section 30(a) of the Investment 
Company Act by causing OTF to fail to file such 
information as is required in annual reports to the 
Commission, concerning, among other things, the 
remuneration paid by OTF to Tompkins and another 
director of OTF during the period from May 1, 1976, 
to April 30, 1978. 


9. On or about August 1, 1978, SCC willfully violated 
Section 17(a) of the Investment Company Act in that 
SCC, acting as principal, knowingly sold property to 
OTF. 


IV 


In view of the foregoing, it is in the public interest to 
impose sanctions specified in the offers of 
settlement. 


Accordingly, IT IS ORDERED that: 


1. Lambert, Tompkins and SCC be, and they hereby 
are, censured. 


2. Lambert and Tompkins shall each comply with his 
undertaking not to serve or act as an employee, 
officer, director, member of an advisory board, 
investment adviser or depositor of, or principal under- 
writer for, a registered investment company or 
affiliated person of such investment adviser, 
depositor or principal underwriter without providing 
prior notification to the staff of the Commission's 
Chicago Regional Office. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10946/November 20, 1979 


In the Matter of 


BOSTON MUTUAL LIFE INSURANCE CO. 


and 


BOSTON MUTUAL LIFE VARIABLE ANNUITY 
ACCOUNT A 

120 Royall Street 

Canton, MA 02021 


(812-4438) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 11 OF THE ACT FOR AN ORDER 
APPROVING CERTAIN OFFERS OF EXCHANGE 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
FOR AN ORDER EXEMPTING PROPOSED TRANS- 
ACTIONS FROM SECTIONS 2(a)(32), 2(a)(35), 22(c), 


26(a)(2), 26(a)(2)(C), 27(c)(1), 27(c)(2), 27(d), AND 
RULE 22c-1. 


NOTICE IS HEREBY GIVEN that Boston Mutual Life 
Insurance Company (the ‘‘Company), a mutual life 
insurance company established under the laws of the 
Commonwealth of Massachusetts, and Boston 
Mutual Life Variable Account A (the “Variable 
Account’), a separate account of the Company 
registered under the Investment Company Act of 
1940 (‘‘Act’’) as a unit investment trust (collectively 
“Applicants’’), filed an application on February 26, 
1979, and amendments thereto on July 18, 1979 and 
September 28, 1979 pursuant to Section 11 of the 
Act for an order approving certain offers of 
exchange, and pursuant to Section 6(c) of the Act, 
for an order exempting from Sections 2(a)(32), 
2(a)(35), 22(c), 26(a)(2), 26(a)(2)(C), 27(c)(1), 
27(c)(2), 27(d), and Rule:22c-1 of the Act, to the 
extent necessary, a proposed plan whereby 
Applicants desire to make available to the public Indi- 
vidual Flexible Purchase Payment Variable Annuity 
Contracts (the ‘‘Contracts’’) to be imposed against 
the owner's contract value, in the event of certain 
surrenders. All interested persons are referred to the 
Application and amendments thereto on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 
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The Variable Account, a separate account of the 
Company, was organized as a unit investment trust 
pursuant to a custodian agreement between the 
Company, as sponsor-depositor, and The State 
Street Bank and Trust Company (‘State Street’’), as 
custodian, and registered under the Act. The Variable 
Account was established for the purpose of funding 
the Contracts issued by the Company. In lieu of the 
customary initial sales charge on the gross purchase 
payments under the Contracts, Applicants propose to 
assess a Contingent Charge. 


Under the proposed Contracts a purchaser may make 
purchase payments in such amounts and at such 
frequency as the purchaser desires. There are no 
requirements imposed except for minimum amounts 
of the initial purchase payments ($1,000 for non-tax 
qualified contracts and $300 on an annualized basis 
for the first contract year for contracts funding 
tax-qualified pension or profit-sharing plans). 
Subsequent purchase payments may not be less that 
$25. The purchaser may allocate all or a por tion of 
each purchase payment among one or more of the 
six acceptable mutual funds which comprise the 
underlying investments of the Variable Account. 
Applicants have made the specific undertaking that 
no additional mutual funds will be added to the list of 
acceptable mutual funds without the prior approval of 
the Commission. The Contracts provide for the 
accumulation of such purchase payments with 
accrued earnings, until the annuity commencement 
date selected by the purchaser, at which time 
annuity payments begin as designated by the 
contract owner. 


Under the proposed Contracts the contract owner 
may, at any time prior to the annuity commencement 
date, withdraw some or all of the accumulated 
contract value. However, Applicants would assess a 
Contingent Charge, which would be applied in the 
case of certain withdrawals by a contract owner from 
the contract value. The Contingent Charge will equal 
5% of the lesser of : (1) all purchase payments 
received during the eight contract years immediately 
prior to the valuation period during which the 
surrender is requested; or (2) the amount 
surrendered. The cumulative sum of all such charges, 
per contract owner, will never exceed 5% of that 
owner's purchase payments received during the eight 
contract years immediately prior to the valuation 
period during which the surrender is requested. After 
the second contract anniversary, a contract owner 
may, not more frequently than once annually on a 
non-cumulative basis make a partial surrender of up 
to 6% of purchase payments per contract year free 
from the Contingent Charge. 
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When a redemption is requested to effect a cash 
withdrawal prior to the annuity commencement date, 
State Street would surrender to the depositor cash 
equal to the amount of the cash withdrawal 
requested by the contract owner, plus the applicable 
Contingent Charge. The requested cash withdrawal 
would be remitted to the contract owner. The 
Contingent Charge would be paid by State Street to 
the Company to reimburse it for the expenses 
incurred in connection with the sale of the Contracts. 
These expenses include commissions, promotional 
costs, sales administration and similar sales related 
expenses. 


Although the Company asserts that it has primary 
responsibility for all administration of the Contracts 
and the Variable Account, such administrative 
services are purchased by the Company from State 
Street, pursuant to an administrative contract which 
expires, unless renewed, on April 30, 1981. 


The Applicants maintain that the administrative 
services provided by State Street include issuance of 
the Contracts, maintenance of contract owner's 
records and all accounting, valuation, regulatory and 
reporting services. The Company makes a Contract 
Administrative Charge for such services which is 
deducted from the contract value on each contract 
anniversary. At the present time the Contract 
Administrative Charge is $30 per contract year on a 
pro rata basis, if necessary. At the expiration of the 
current administrative contract, State Street is no 
longer obligated to provide administrative services 
nor is the Company obligated to retain State Street 
for performance of such services. If, for any reason, 
State Street does not continue to provide 
administrative services, the Company asserts that it 
will attempt to secure similar services from such 
sources as may then be available. Such services will 
be purchased on a basis which, in the Company's 
sole discretion, is best able to perform such services 
in a satisfactory manner even though the costs for 
such services may be higher than would prevail else- 
where. If the Company cannot secure such services 
on a basis which it deems satisfactory, it may elect to 
perform all or any part of such services itself or 
through a subsidiary or affiliate. In the event a 
contract is surrendered on other than a contract 
anniversary, this charge will be deducted from any 
surrender values paid. The Contract Administrative 
Charge is not guaranteed and may change over the 
years the contract is in force. 


Applicants state that the variable annuity contracts 
offered by the Applicants are unlike traditional 


1034/SEC DOCKET 


variable annuity contracts in that there is no expense 
guarantee. Applicants agree that if the requested 
exemptions are granted, the exemptive order shall 
remain in effect only so long as there is no increase in 
the expense charges made in connection with the 
contracts. 


In addition to the annual Contract Administration 
Charge, a Mortality Risk Premium would be assessed. 
The Applicants submit that although variable annuity 
payments made to annuitants would vary in 
accordance with the investment performance of the 
investments of the Variable Account, they would not 
be affected by the mortality experience of persons 
receiving such payments or the general population. 
The Company would assume this mortality risk by 
virtue of annuity rates incorporated in the Contracts 
which cannot be changed. In addition, in the event of 
the death of a designated annuitant, the Company 
would pay a death benefit equal to the contract value 
and will not deduct the Contingent Charge. 


The Company submits that to compensate it for 
assuming the above mortality risks, it would deduct 
an amount computed on a daily basis, which would 
be equal on an annual basis to 1.75% of the daily net 
asset value of the Variable Account. If this amount is 
insufficient to cover the actual costs, the loss will be 
borne by the Company; conversely, if the amount 
deducted proves more than sufficient, the excess 
will be profit to the Company. The Company states 
that it expects a profit from this premium charge. 


SECTION 2(a)(35) 


Section 2(a)(35) of the Act defines ‘‘sales load’’ as 
the difference between the price of a security to the 
public and that portion of the proceeds from its sale 
which is received and invested or held for investment 
by the issuer, less any portion of such difference 
deducted for trustee’s or custodian’s fees, insurance 
premiums, issue taxes or administrative expenses or 
fees which are not properly chargeable to sales or 
promotional activities. Applicants assert that the 
proposed Contingent Charge is consistent with the 
intent of the definition of ‘‘sales load’’ contained in 
the Act. While eliminating the traditional sales load 
deduction from purchase payments, for reimburse- 
ment of sales expenses, the Company will continue 
to incur expenses related to the sale of the Contracts, 
including commissions paid to sales personnel and 
the costs of promotion and sales administration. The 
Contingent Charge, therefore, would be retained by 
the Company to reimburse it solely for expenses 
related to the sale of the Contracts, which Applicants 
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maintain is within the Section 2(a)(35) definition of 
sales load, but for the timing of the imposition of the 
charge. Applicants assert that the deferral of the 
sales charge, and making it contingent upon the 
occurrence of an event which might not occur, does 
not change the basic nature of this charge, which is 
in every other respect a sales charge. However, 
Applicants have requested an exemption from the 
provisions of Section 2(a)(35), to the extent 
necessary to permit the proposed transaction. 


SECTIONS 27(c)(2), 26(a)(2) AND 26(a)(2)(C) 


Section 27(c)(2) of the Act, in pertinent part, makes it 
unlawful to sell any periodic payment plan certificate 
unless the proceeds of all payments on such 
certificates are deposited with a custodian having the 
qualifications described in Section 26(a)(1), and are 
held by such custodian under an agreement 
containing substantially the provisions required in 
Sections 26(a)(2) and (3) of the Act. Section 
26(a)(2)(C) provides essentially that no payment to 
the depositor of, or a principal underwriter for, a 
registered unit investment trust shall be allowed the 
trustee or the custodian as an expense except a fee, 
not exceeding such reasonable amount as_ the 
Commission may prescribe, as compensation for 
performing bookkeeping and other administrative 
duties normally performed by the custodian. 
Applicants have requested an exemption from the 
provisions of Section 27(c)(2) and 26(a)(2)(C), to the 
extent necessary to implement the proposed 
transactions. 


Applicants have consented that the foregoing 
requested exemption may be made subject to the fol- 
lowing conditions: (1) that the deductions under the 
Contracts for administrative services shall not exceed 
such reasonable amounts as the Commission shall 
prescribe and the Commission may reserve juris- 
diction for such purpose; and (2) that the payment of 
sums and charges out of the assets of the Variable 
Account shall not be deemed to be exempted from 
regulation by the Commission by reason of the 
requested order, provided that Applicants consent to 
this condition shall not be determined to be a 
concession to the Commission of authority to 
regulate the payment of sums and charges out of 
such assets, other than the charges for administrative 
services, and Applicants reserve the right in any 
proceeding before the Commission, or in any suit or 
action in any court, to assert that the Commission 
has no authority to regulate the payment of such 
other sums and charges. 
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SECTION 2(a)(32) AND 27(d) 


Section 2(a)(32) of the Act, in pertinent part, defines 
“redeemable security’’ as any security under the 
terms of which the holder, upon its presentation to 
the issuer, is entitled to receive approximately his 
proportionate share of the issuer’s current net assets, 
or the cash equivalent thereof. Section 27(d) of the 
Act, in pertinent part, requires that the holder of a 
periodic payment plan certificate be able to surrender 
the certificate under certain circumstances with the 
recovery of certain initial sales charges. Applicants 
submit that the imposition of the Contingent Charge 
does not violate Section 2(a)(32) or Section 27(d). 
Applicants assert that Sections 2(a)(32) and 27(d) 
both contemplate the assessment of an initial sales 
load. However, Applicants assert that, with a 
Contingent Charge, the net amount invested is the 
gross purchase payments. Thus, the owner's 
proportionate share or account value would be the 
gross purchase payments, plus or minus any increase 
or decrease in value, less the Contingent Charge. 
Applicants assert that deferring the imposition of the 
sales charge in no way restricts the contract owner 
from receiving his proportionate share or the value of 
his account on redemption. Rather, Applicants 
maintain that the Contingent Charge will merely be 
deducted at the time of redemption in determining 
that proportionate share, instead of being deducted 
from purchase payments. Applicants contend that 
the Contingent Charge merely defers the timing of 
the imposition of the sales charge and makes the 
charge contingent upon an event which might never 
occur. Applicants submit that this method of 
assessing sales charges permits the purchaser's net 
amount invested to be increased, thus providing a 
benefit to the purchaser. However, Applicants have 
requested an exemption from the provisions of 
Section 2(a)(32) and 27(d), to the extent necessary, 
to implement the proposed transactions. 


SECTION 27(c)(1) 


Section 27(c)(1) of the Act, in pertinent part, makes it 
unlawful for any registered investment company 
issuing periodic payment plan certificates, or for any 
depositor or underwriter of such company, to sell any 
such certificate unless such certificate is a 
redeemable security. Applicants submit that the 
assessment of a Contingent Charge upon certain 
redemptions, which is fully disclosed in the 
prospectus, should not be construed as such a 
restriction on redemption. Applicants assert that the 
Contracts are still redeemable securities, whether the 
sales charge is imposed against the purchase 
payment at the time of purchase, or whether such 
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charge is deferred and made contingent upon an 
occurrence at a later instant during the contract 
period. Applicants assert that this is particularly true 
where the deferral of the Contingent Charge until a 
redemption is effected has the general effect of 
increasing the contract value that is available for 
redemption were the sales charge deducted from the 
purchase payment before investment on behalf of the 
owner. However, Applicants have requested an 
exemption from the provisions of Section 27(c)(1), to 
the extent necessary, to implement the proposed 
transactions. 


SECTION 22(c) AND RULE 22c-1 


Rule 22c-1, promulgated under Section 22(c) of the 
Act, in pertinent part prohibits a registered invest- 
ment company issuing a redeemable security from 
selling, redeeming, or repurchasing any such security 
except at a price based on the current net asset value 
of such security. Applicants submit that implemen- 
tation of the Contingent Charge is in no way violative 
of Section 22(c) or Rule 22c-1 promulgated there- 
under. When a redemption is requested to effect a 
cash withdrawal, the price on redemption will be 
based on the current net asset value. The Contingent 
Charge will merely be deducted at the time of 
redemption in arriving at the contract owner's 
proportionate share or account value. However, 
Applicants have requested an exemption from the 
provisions of Section 22(c) and Rule 22c-1 there- 
under, to the extent necessary to implement the 
proposed transaction. 


SECTION 11 


Section 11(a) of the Act provides that it shall be 
unlawful for any registered open-end company or any 
principal underwriter for such a company to make or 
cause to be made an offer to the holder of a security 
of such company or any other open-end investment 
company to exchange his security for a security in 
the same or another such company on any basis 
other than the relative net asset values of the 
respective securities to be exchanged, unless the 
terms of the offer have been first submitted to and 
approved by the Commission. Section 11(c) provides 
that, irrespective of the basis of exchange, the pro- 
visions of Section 11(a) shall be applicable to any 
type of offer of the exchange of the securities of 
registered unit investment trusts for the securities of 
any other investment company. Applicants propose 
to permit contract owners to elect to have shares of 
the six acceptable mutual funds which underly the 
Contracts to be exchanged for one another from time 
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to time. Applicants assert that the proposed 
exchange of shares among registered investment 
companies does not violate the requirements of 
Section 11(c). However, to avoid any questions that 
might be raised as to the applicability of Section 
11(c), Applicants are requesting an Order pursuant to 
Section 11, to the extent necessary to permit the 
proposed offer of transfer rights described above. 


SECTION 6(c) 


Section 6(c) of the Act provides that the Commis- 
sion, by order upon application, may conditionally or 
unconditionally exempt any persons, security or 
transaction, or any class or classes of persons, 
securities or transactions from any provision of the 
Act, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 17, 1979, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or 
law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or my mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney at law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application will be 
issued as of course following December 17, 1979, 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10947/November 20, 1979 


In the Matter of 


SENTRY VARIABLE ANNUITY ACCOUNT |! 
1800 North Point Drive 
Stevens Point, WI 54481 


(811-2524) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDERED 
DECLARING THAT THE APPLICANT HAS CEASED 
TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Sentry Variable 
Annuity Account | (‘Applicant’), a separate account 
of Sentry Life Insurance Company (‘Sentry Life’’) 
which is registered under the Investment Company 
Act of 1940 (‘‘Act’’) as a unit investment trust has on 
September 10, 1979, filed an application pursuant to 
Section 8(f) of the Act, for an order of the 
Commission declaring that the Applicant has ceased 
to be an investment company as defined in the Act. 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant is a variable annuity separate account of 
Sentry Life established pursuant to the state law of 
Wisconsin on August 7, 1974, and registered as a 
unit investment trust under the Act on September 20, 
1974. Its registration statement under the Securities 
Act of 1933 was filed on February 1, 1975, and 
became effective on November 6, 1975, after which 
date it made a public offering of individual variable 
annuity contracts. By the end of 1978 only 59 
contracts were included in the Applicant’s account. 
As of the close of business on June 30, 1979 the total 
value of the Applicant's remaining assets, all of which 
relate to a single variable annuity contract, was 
$1,764.32. 


At a meeting of the Board of Directors of Sentry Life 
held on May 1, 1979, a majority of the Directors 
authorized its officers, after substantially all of the 
Applicant's assets have been distributed, to file an 
application with the Securities and Exchange 
Commission pursuant to Section 8(f) of the Act for 
an order declaring that the Applicant has ceased to 
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be an investment company. At the same meeting a 
majority of the Directors directed that all outstanding 
shares of Sentry Fund, Inc., Applicant’s underlying 
investment medium, owned by Sentry Life be 
submitted for redemption. 


Applicant currently has only those assets as stated 
above, and only one securityholder, and concludes 
that it has ceased to be an investment company. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, upon application, 
finds that a registered investment company has 
ceased to be an investment company, it shall so 
declare by order and, upon the taking effect of such 
order, the registration of such company shall cease to 
be in effect. 


Accordingly, Applicant has requested the Commis- 
sion to issue an order pursuant to Section 8(f) of the 
Act declaring that it has ceased to be an investment 
company. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 17, 1979, at 
5:30 p.m:, submit to the Commission in writing a 
request for a hearing on the matter accompanied by a 
statement as to the nature of his or her interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he or she 
may request that they be notified if the Commission 
should order a hearing thereon. Any such communi- 
cation should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. 


Proof of such service (by affidavit or, in the case of 
an attorney at law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following December 17, 
1979, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10948/November 21, 1979 


In the Matter of 


SMITH BARNEY, HARRIS UPHAM & CO. 
INCORPORATED 


BLYTH EASTMAN DILLON & CO. INC. 
DREXEL BURNHAM LAMBERT INC. 
TAX EXEMPT SECURITIES TRUST 


HARRIS, UPHAM TAX-EXEMPT FUND 


CORPORATE SECURITIES TRUST 


c/o Smith Barney, Harris Upham & Co. Incorporated 
1345 Avenue of the Americas 
New York, New York 10019 


(812-4534) 


NOTICE OF THE FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION GRANTING AN 
EXEMPTION FROM THE PROVISIONS OF SECTION 
22(d) OF THE ACT PURSUANT TO SECTION 6(c) 
OF THE ACT AND PERMITTING AN OFFER OF 
EXCHANGE PURSUANT TO SECTION 11 OF THE 
ACT. 


NOTICE IS HEREBY GIVEN that all presently 
outstanding or subsequently issued Series of Tax 


Exempt Securities Trust and Harris, Upham 
Tax-Exempt Fund and the long term debt series of 
the Corporate Securities Trust, registered under the 
Investment Company Act of 1940 (‘Act’) as unit 
investment trusts (collectively, the ‘’Trusts’’ or the 
individual Series thereof, a ‘‘Series’’), and Smith 
Barney, Harris Upham & Co. In corporated, Blyth 
Eastman Dillon & Co. Incorporated and Drexel 
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Burham Lambert Incorporated, Sponsors of the 
Trusts (collectively, the ‘‘Sponsors’’) (collectively 
with the Trusts, the ‘‘Applicants’’), filed an appli- 
cation on September 7, 1979, and amendments 
thereto on October 24, 1979, and November 13, 1979, 
requesting on order of the Commission (1) pursuant 
to Section 6(c) of the Act exempting certain 
exchange transactions of the Applicants from the 
provisions of Section 22{d) of the Act, and (2) 
pursuant to Section 11 of the Act permitting the 
exchange of units of any Series of any of the Trusts 
for units of any other Series thereof at net asset value 
plus a fixed and reduced sales charge of $25 per unit 
pursuant to an Exchange Option. 


All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations made therein, which are summarized 
below. 


The Trusts are made up of one or more Series of 
separate unit investment trusts registered under the 
Securities Act of 1933. While the structures of the 
Trusts and the various Series are very similar in most 
respects, the investment objectives of the Trusts are 
different. The primary investment objective of Tax 
Exempt Securities Trust and Harris, Upham 
Tax-Exempt Trust are tax-exempt income, while the 
primary investment objective of Corporate Securities 
Trust is income which is subject to Federal income 
taxation. In addition, subgroupings of Series under 
the basic Trust structures are different (e.g. some 
series of the Trusts are invested in long-term 
municipal bonds, while others are invested in inter- 
mediate term municipal bonds). In the future, it can 
be expected that additional Series of the Trusts may 
be organized with investment objectives which, while 
they will be similarly structured and consistent with 
the basic investment objectives of the Trusts of 
producing tax-exempt or taxable income, will have 
their particular investment objectives oriented 
towards specialized investments within general 
categories. 


The Applicants state that at the present time more 
than 50 Series of the Trusts have been issued, 
comprising portfolios of underlying securities 
aggregating some $900,000,000, and additional Series 
are being periodically created and offered to the 
public. The creation and public offering of all existing 
Series of the Trusts has been undertaken with a view 
to full compliance with the requirements of the Act 
and the Securities Act of 1933, and it is anticipated 
that subsequent offerings of new Series will comply 
in all respects with those Acts. 
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The Applicants state that although the structure of 
particular Trusts and particular Series differ in various 
respects depending on the nature of the underlying 
portfolios, the essential procedure followed in all 
cases is for the Sponsors to acquire a portfolio of 
securities believed by them to satisfy the standards 
applicable to the investment objectives of the 
particular Series, which is then deposited in trust with 
a corporate fiduciary in exchange for certificates 
representing units of undivided interest in the 
deposited portfolio. These units are then offered to 
the public at a public offering price which is based 
upon the offering prices of the underlying securities 
plus a sales charge, which is currently 4% of the 
public offering price. The sales charge applicable to 
future Series may be varied by the Sponsors. 


The Applicants state that although the Sponsors are 
not legally obligated to do so, the Sponsors maintain 
a secondary market for Units of outstanding Series 
and continually offer to purchase those Units at 
prices based upon the offering side evaluation of the 
underlying bonds, as determined by the independent 
evaluator. If the Sponsors discontinue maintaining 
such a market at any time, the Units of the Series can 
be liquidated by holders only by direct presentation to 
the Trustee at redemption prices based upon the bid 
side evaluation of the underlying bonds. 


The Applicants state that the Sponsors propose to 
offer, as described below, an exchange option (the 
“Exchange Option’’) to certificateholders of the 
various Series of all of the Trusts. The purpose of the 
Exchange Option would be to provide investors in 
any of the Series a convenient means of transferring 
interests as their investment requirements change 
into any other Series of any of the Trusts. If the 
Sponsors implement the Exchange Option, they 
would intend to hold it open under most 
circumstances. However, they reserve the right to 
modify, suspend or terminate the Exchange Option at 
any time without further notice to certificateholders. 


The Applicants state that it is intended that the 
Exchange Option will operate as follows: a 
certificateholder wishing to dispose of his Units in a 
Series for which a secondary market is being 
maintained will have the option to exchange his Units 
for Units of any other Series of any Trust for which 
Units are available for sale in the secondary market. 
While it is not presently contemplated that certificate- 
holders will be permitted to exchange their Units for 
Units of other Series which are available on original 
issue, the Sponsors might at some future date 
determine to permit such exchanges. When any 
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certificateholder notifies the Sponsors of his desire to 
exercise such an Exchange Option, the Sponsors will 
deliver to such certificateholder a current prospectus 
for those Series in which the certificateholder has 
indicated an interest and which the Sponsors have 
available to offer to the certificateholder as a result of 
acquisitions by them in the secondary market. The 
certificateholder may then select the Series into 
which he desires his investment to be converted. As 
noted above, the Sponsors intend to maintain a 
secondary market for the Units of each Series of the 
Trusts. However, there is no obligation to maintain 
such a market and the Exchange Option is not meant 
in any way to create such an obligation. 


The Applicants state that the Exchange Option will 
operate in a manner essentially identical to any 
secondary market transaction, except that the 
Sponsors propose to allow a reduced sales charge for 
all transactions effected pursuant to the Exchange 
Option. Heretofore, Units of any Series repurchased 
by the Sponsors have been resold at a public offering 
price based upon the offering side evaluation of the 
underlying securities plus a sales charge of 5% (in the 
case of all series of Tax Exempt Securities Trust 
except Intermediate Term Series), 4% (in the case of 
Harris, Upham Tax-Exempt Fund and the long term 
debt series of the Corporate Securities Trust) and 3% 
(in the case of the Intermediate Term Series of Tax 
Exempt Securities Trust). The Sponsors propose to 
sell Units pursuant to the Exchange Option at a price 
equal to the offering side evaluation of the underlying 
securities divided by the number of Units outstanding 
plus a fixed charge of $25 per Unit (which can be ex- 
pected to approximate about 2.5% of the offering 
price but, of course, the actual percentage will 
change depending upon changes in market value of 
the underlying securities). The certificateholder will 
not be permitted to make up any difference between 
the amount representing the Units being submitted 
for exchange and the Units of the new Series 
acquired. That is to say, the certificateholder will be 
permitted to acquire pursuant to the Exchange 
Option whole Units only, and any excess amounts 
representing the sales price of Units submitted for 
exchange will be remitted to the certificateholder. 
The suggested reduced sales charge of $25 rather 
than the customary sales charges for regular primary 
and secondary market sales is proposed by the 
Applicants as a result of certain cost savings. In the 
judgment of the applicants the proposed reduction 
will be beneficial to investors. 


To illustrate how the Exchange Option would work, a 
holder of three Units of a Series with a public offering 
price of $1,020 may seek to exchange such Units into 
Units of another Series with a public offering price of 
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$880. In this example, the certificateholder’s Units 
will produce in the exchange $3,060 which amount 
may be invested in Units of the other Series. Should 
three Units of the other Series be acquired the cost 
would be $2,715 ($2,640 for the Units and a $75 sales 
charge). The remaining $345 would be returned to 
the certificateholder in cash. 


The Applicants state that under the proposed 
Exchange Option, a person desiring to dispose of 
Units of one Series and acquire Units of another 
Series may wish to do so for a number of 
reasons—such as changes in his or her particular 
investment goals or requirements or in order to take 
advantage of possible tax benefits flowing from the 
exchange. Taking these factors into account, it is 
likely that there will be a continuing need to assess an 
investor's individual financial and tax position and in 
all probability the account executives of the Sponsors 
will actively participate in counseling the investor as 
to the proper course of action to follow taking into 
account all of the relevant factors involved. However, 
Applicants state that because the investor is an 
existing customer whose essential investment needs 
have been already identified should produce some 
transaction savings. Further, in view of the fact that 
all the Trusts are very similar investment vehicles, an 
exchanging certificateholder may require somewhat 
less advice than if he were acquiring an interest in an 
entirely different kind of investment. It is the belief of 
the Applicants that a charge of $25 is a reasonable 
and justifiable expense to be allocated for the 
professional assistance and operational expenses 
which are contemplated in connection with these 
exchange transactions. This sales charge compares 
favorably to the regular sales charges applicable to 
non-exchange transactions in connection with 
primary and secondary sales of Units of the Trusts; 
and the Applicants contend that such a sales charge 
is warranted in that such charge should cover the 
reasonable costs related to the exercise of the 
Exchange Option and yet give exchanging certificate- 
holders an opportunity to share in expected cost 
savings. Applicants state that it is appropriate to pass 
such cost savings on to exchanging certificate- 
holders. 


Section 11(c) of the Act provides, among other 
things, that exchange offers involving registered unit 
investment trusts are subject to the provisions of 
Section 11(a) of the Act irrespective of the basis of 
exchange. Section 11(a) of the Act provides, in 
pertinent part, that it shall be unlawful for any 
registered open-end company or any principal 
underwriter for such a company to make, or cause to 
be made, an offer to the holder of a security of such 
company or any other open-end investment company 
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to exchange his security for a security in the same or 
another such company on any basis other than the 
relative net asset values of the respective securities to 
be exchanged, unless the terms of the offer have first 
been submitted to and approved by the Commission. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company or principal 
underwriter thereof shall sell any redeemable security 
issued by such company to any person except at a 
current offering price described in the prospectus. 
The sales charge described in the prospectus of each 
of the Series for effecting regular secondary market 
purchase and sale transactions is greater than the 
sales charge which will be applicable to transactions 
under the Exchange Option. Rule 22d-1 under the Act 
permits certain variations in sales charges, none of 
which it is alleged will be applicable to transactions 
under the Exchange Option. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities, or transactions from any 
provision of the Act or any rule or regulation under 
the Act, if and to the extent such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 13, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit, or in the case of an 
attorney-at-law by certificate) shall be filed contemp- 
oraneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the 
Act, an order disposing of the application herein will 
be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
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this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10949/November 21, 1979 


In the Matter of 


EATON & HOWARD CASH MANAGEMENT 
FUND 

24 Federal Street 

Boston, Massachusetts 02110 


(812-4550) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM THE PROVISIONS OF SECTION 
2(a)(41) OF THE ACT AND RULES 2a-4 AND 22c-1 
THEREUNDER. 


NOTICE IS HEREBY GIVEN that Eaton & Howard 
Cash Management Fund (’’Applicant’’), registered 
under the Investment Company Act of 1940 (‘‘Act’’) 
as an open-end, diversified, management investment 
company, filed an application on October 10, 1979, 
and an amendment thereto on November 16, 1979, 
for an order of the Commission, pursuant to Section 
6(c) of the Act, exempting Applicant from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent necessary to 
permit Applicant to calculate its net asset value per 
share using the amortized cost method of valuing 
portfolio securities. All interested persons are referred 
to the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 
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Applicant states that it is a ‘‘money market’ fund 
organized as a Massachusetts Business Trust. 
Applicant further states that it is designed as an 
investment vehicle for temporary cash reserves and 
that its shares are currently offered for sale to 
individuals, institutions and fiduciaries. According to 
the application, Applicant's investment objective is to 
provide maximum current income and preservation of 
capital through investments in short-term liquid 
securities. Applicant states that its assets consist 
entirely of cash items and investments having a 
stated maturity date of not more than one year from 
the date of purchase, and that the average maturity 
of all money market instruments in its portfolio (on a 
dollar weighted basis) is maintained at 120 days or 
less. Applicant states that it presently values all of its 
portfolio instruments in accordance with the views 
expressed by the Commission in Investment 
Company Act Release No. 9786 (May 31, 1977) 
(“Release”). 


According to the application, Applicant’s net asset 
value per share on October 19, 1979 was $9.96. 
Applicant desires to offer its shares to the public at a 
constant net asset value of $1.00 per share. 
According to representations contained in the 
application, Applicant, at the time the requested 
exemptive order is issued, will (1) reduce the net 
asset value per share to $1.00 through the issuance of 
additional shares to shareholders, using the then net 
asset value per share, and (2) use the market value of 
those securities which are then being valued at 
market as the basis for the application of the 
amortized cost valuation method. 


Section 2(a)(41) of the Act defines, in pertinent part, 
value to mean: (i) with respect to securities for which 
market quotations are readily available, the market 
value of such securities, and (ii) with respect to other 
securities and assets, fair value as determined in good 
faith by the board of directors. 


Rule 2a-4 adopted under the Act provides, as here 
relevant, that the ‘‘current net asset value’ of a 
redeemable security issued by a registered investment 
company used in computing its price for the purpose 
of distribution, redemption and repurchase shall be 
an amount which reflects calculations made 
substantially in accordance with the provisions of that 
rule, with estimates used where necessary or 
appropriate. Rule 2a-4 further states that portfolio 
securities with respect to which market quotations 
are readily available shall be valued at current market 
value, and other securities and assets shall be valued 
at fair value as determined in good faith by the board 
of directors of the registered company. Prior to the 
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filing of the application, the Commission expressed 
its view in the Release that, among other things, (1) 
Rule 2a-4 under the Act requires that portfolio instru- 
ments of ‘“‘money market’’ funds be valued with 
reference to market factors and (2) it would be incon- 
sistent, generally, with the provisions of Rule 2a-4 for 
a “money market” fund to value its portfolio 
instruments on an amortized cost basis. 


Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable security 
shall sell, redeem or repurchase any such security 
except at a price based on the current net asset value 
of such security which is next computed after receipt 
of a tender of such security for redemption or of an 
order to purchase or sell such security. 


Section 6(c) of the Act provides, in part, that the 
Commission, upon application, may conditionally or 
unconditionally exempt any person, security or 
transaction or any class or classes of persons, 
securities or transactions, from any provision or pro- 
visions of the Act or of the rules thereunder, if and to 
the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicant asserts that the requested exemption is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Applicant represents that its Trustees have 
determined that, absent unusual circumstances, 
amortized cost represents fair value of money market 
instruments. Applicant states that many investors 
seek an investment vehicle which offers a constant 
net asset value and relatively steady investment 
income, and that utilizing amortized cost is likely to 
enable Applicant to maintain a constant net asset 
value of $1.00 per share under usual or ordinary 
circumstances. According to the application, if 
Applicant were not permitted to follow a_ policy 
reasonably calculated to maintain a constant net 
asset value per share, investors would invest in com- 
peting investment companies which seek to maintain 
a constant net asset value per share rather than in 
Applicant's shares. Applicant also asserts that, under 
an amortized cost valuation method, its shareholders 
would have the convenience of being able to 
determine the value of their share holdings simply by 
knowing the number of shares they own. 
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Applicant agrees that the following conditions may 
be imposed in any order of the Commission granting 
the exemptions it requests: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfolio 
management to Applicant’s investment adviser, 
Applicant’s Trustees undertake—as a particular 
responsibility within the overall duty of care owed to 
its shareholders—to establish procedures reasonably 
designed, taking into account current market 
conditions and Applicant’s investment objectives, to 
stabilize Applicant's net asset value per share, as 
computed for the purpose of distribution, redemp- 
tion, and repurchase, at $1.00 per share. 


2. Included with the procedures to be adopted by the 
Trustees shall be the following: 


(a) Review by the Trustees as they deem 
appropriate and at such intervals as are 
reasonable in light of current market condi- 
tions, to determine the extent of deviation, if 
any, of the net asset value per share as 
determined by using available market quo- 
tations from the $1.00 amortized cost price 
per share, and maintenance of records of 
such review. 


(b) In the event such deviation from the 
$1.00 amortized cost price per share exceeds 
one half of one percent, a requirement that 
the Trustees will promptly consider what 
action, if any, should be initiated. 


(c) Where the Trustees believe the extent of 
any deviation from Applicant's $1.00 
amortized cost price per share may result in 
material dilution or other unfair results to 
investors or existing shareholders, they shall 
take such action as they deem appropriate to 
eliminate or to reduce to the extent 
reasonable practicable such dilution or unfair 
results, which action may include: redemp- 
tion of shares in kind; selling portfolio 
instruments prior to maturity to realize capital 
gains or losses, or to shorten Applicant's 
average portfolio maturity; withholding 
dividends; or utilizing a net asset value per 
share as determined by using available 
market quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
maintaining a stable net asset value per share; 
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provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a 
dollar-weighted average portfolio maturity in excess 
of 120 days. In fulfilling this condition, Applicant 
undertakes that if the disposition of a portfolio 
instrument results in a dollar-weighted average 
portfolio maturity in excess of 120 days, Applicant 
will invest its assets in such a manner as to reduce its 
dollar-weighted average portfolio maturity to 120 
days or less as soon as reasonably practicable. 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and 
Applicant will record, maintain, and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
Trustees’ considerations and actions taken in connec- 
tion with the discharge of their responsibilities, as set 
forth above, to be included in the minutes of the 
Trustees’ meetings. The documents preserved 
pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act as though such documents 
were records required to be maintained pursuant to 
rules adopted under Section 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar demonimated instruments which the Trustees 
determine present minimal credit risks, and which are 
of high quality as determined by any major rating 
service or, in the case of any instrument that is not 
rated, of comparable quality as determined by the 
Trustees. 


6. Applicant will include in each quarterly report, as 
an attachment to Form N-IQ, a statement as to 
whether any action pursuant to paragraph 2(c) above 
was taken during the preceding fiscal quarter, and, if 
any action was taken, will describe the nature and 
circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than December 17, 1979, at 
5:30 P.M., submit to the Commission in writing a 
request for a hearing on the application accompanied 
by a statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
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Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. 
Proof of such service (by affidavit, or in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8925/November 16, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
INDUSTRIAL ELECTRONIC HARDWARE CORPO- 
RATION 

(United States District Court for the District of 
Columbia Civil Action No. 79-2217) 


The Commission announced today that the United 
States District Court for the District of Columbia 
entered a final judgment of permanent injunction 
against Industrial Electronic Hardware Corporation 
(“IEHC’’) of New York, New York, restraining and 
enjoining IEHC from failing timely to file periodic 
reports with the Commission and requiring IEHC to 
comply with certain undertakings. IEHC, in 
consenting to the entry of the Court’s judgment, 
admitted that it had filed reports in an untimely 
manner on 22 separate occasions. The Commission’s 
Complaint was filed on August 23, 1979; see 
Litigation Release No. 8850/ August 23, 1979. 
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The Complaint had alleged that IEHC, as part of a 
continuing course of conduct extending over several 
years, failed timely to file with the Commission 
certain Annual Reports and Quarterly Reports 
required to have been filed. IEHC has agreed to adopt 
and maintain certain procedures to assure timely 
filings of reports required to be filed under the 
Securities Exchange Act of 1934. 





Litigation Release 8926/November 19, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
FUTURE COMMUNITIES, INC. (United States 
District Court for the District of Columbia). Civil 
Action No. 79-3147 


The Commission announced today that it filed in the 
United States District Court for the District of 
Columbia a civil injunctive action against Future 
Communities, Inc. (“FCI’’) of 6925 Atlantic Avenue, 
Long Beach, California, 90805. FCl’s common stock 
is quoted in the National Quotation Bureau's National 
Daily Quotation Service and traded in the 
over-the-counter market. The Commission’s Com- 
plaint alleges violations of the reporting provisions of 
the federal securities laws and seeks a Judgment of 
Permanent Injunction and Other Relief. 


The Complaint alleges that FCI has failed to file its 
Report on Form 10-K for its fiscal year ended June 
30, 1979, required to have been filed with the Com- 
mission by September 28, 1979 and its Quarterly 
Report on Form 10-Q for its fiscal quarter ended 
September 30, 1979 required to have been filed on 
November 14, 1979. Further, the Complaint charges 
that FCI, as part of a continuing course of violative 
conduct extending over several years, has failed to 
timely file certain of its Annual Reports and Quarterly 
Reports required to have been filed with the 
Commission. 


The Complaint requests that the Court order FCI to 
file forthwith with the Commission its Annual Report 
on Form 10-K for its fiscal year ended June 30, 1979 
and its Quarterly Report on Form 10-Q for its fiscal 
quarter ended September 30, 1979. The Commission 
also requested that the Court enjoin FCI from further 
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violations of the reporting provisions of the federal 
securities laws. 





Litigation Release No. 8927/November 20, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
DIVERSIFIED INDUSTRIES, INC., ET AL., Civil 
Action No. 76-2114 (United States District Court for 
the District of Columbia). 


The Securities and Exchange Commission announced 
today that on November 9, 1979, the Honorable 
Charles R. Richey, Judge of the District Court for the 
District of Columbia, entered a Final Judgment of 
Permanent Injunction And Other Equitable Relief 
Against Jerome Castle (‘‘Castle’’). Castle consented 
to the entry of the Judgment without admitting or 
denying the allegations of the Commission's 
complaint. The Judgment permanently enjoins Castle 
from future violations of the antifraud [Section 
10(b)], reporting [Section 13(a)] and proxy [Section 
14(a)] provisions of the Securities Exchange Act of 
1934 (‘‘Exchange Act’’) and certain rules promulgated 
thereunder. 


In addition, the Judgment prohibits Castle from main- 
taining or assuming a position as an officer, director 
or control person of any company the securities of 
which are, or should be, registered with the 
Commission pursuant to Sections 12 or 15 of the 
Exchange Act, except upon a showing, satisfactory 
to the Court, that measures have been taken to 
prevent conduct as alleged in the Commission’s 
Complaint or conduct of similar object or purport. 


The Complaint in this action was filed on November 
15, 1976, and charged Penn-Dixie Industries, Inc. 
(‘‘Penn-Dixie’’), a company engaged in the 
manufacture of construction materials, Castle, its 
then Chairman and President, Aronold Y. Aronoff 
(““Aronoff’’), a Detroit businessman and associate of 
Castle, and Castle Bank & Trust (Cayman) Ltd., as 
trustee for JDL Trust, a trust created and controlled 
by Aronoff, (collectively the ‘‘Aronoff defendants’’) 
with violations of the securities laws in connection 
with a scheme to defraud the shareholders of Penn- 
Dixie. More particularly, the Complaint alleged that 
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Castle and the Aronoff defendants by fraud and 
deceit caused Penn-Dixie in October 1973 to 
purchase an approximately 5,500-acre parcel of 
primarily swampland in Putnam County, Florida for 
approximately $5.9 million; the acreage bought by 
Penn-Dixie was less than fifty percent of a larger 
parcel of land purchased by the Aronoff defendants 
the previous day for approximately $5.8 million. The 
Aronoff defendants have previously consented to the 
entry of Final Judgments of Permanent Injunction 
and Other Equitable Relief. 


Another count of the Complaint alleged violations by 
Castle and others of Section 13(d) of the Exchange 
Act and Rule 13d-1 thereunder in connection with 
their alleged efforts during 1974 and 1975 to take 
control of Diversified Industries, Inc. (‘‘Diversified’’), 
a metal processing and manufacturing company. 
Other counts of the Complaint dealt with violations of 
the securities laws by Diversified and certain of its 
present and former officers and directors in 
connection with certain business practices at Diver- 
sified. Judgments of Permanent Injunction by 
consent have previously been entered in this matter 
against all these defendants. 


For further details please see Litigation Release Nos. 
7650, 7720, 8020, 8640 and 8869. 





Litigation Release No. 8928/November 20, 1979 


SEC v. P.J. KISCH & CO., INC. 
(D.Minn. 3-79 Civil 528) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, announced that on November 9, 1979 
Federal Judge Donald D. Alsop, sitting at St. Paul, 
Minnesota, entered an Order of Permanent Injunction 
against P.J. Kisch & Co., Inc. (Kisch & Co.) of 
Minneapolis, Minnesota. This injunction was entered 
with the consent of the defendant brokerage firm and 
barred it from future violations of the Commission’s 
net capital, books and records and examination 
provisions under the Federal securities laws. At the 
request of the Securities Investor Protection 
Corporation (SIPC), the Judge also entered a consent 
order declaring the customers of Kisch & Co. to be in 
need of the protection afforded by the SIPC Act and 
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appointing a trustee and counsel to proceed with the 
liquidation of the firm. This action had been 
commenced by the Commission and SIPC on 
November 5, 1979, on which date a temporary 
receiver was appointed by the Court. 





Litigation Release No. 8929/November 20, 1979 


UNITED STATES OF AMERICA v. JOHN VON 
BARTA, 79 Crim. 774 (S.D.N.Y.) 


Stephen L. Hammerman, Regional Administrator of 
the New York Regional Office and Robert B. Fiske, 
United States Attorney for the Southern District of 
New York, announced that on November 1, 1979, a 
federal grand jury sitting in the Southern District of 
New York returned a 15 count indictment against 
John Von Barta (‘Von Barta’) of Huntington, New 
York, charging him with six counts of mail fraud, 
eight counts of wire fraud, and one count of 
conspiracy to commit mail fraud and wire fraud. 


The indictment charges that Von Barta, while a 
salesman and trader with Malon S. Andrus, Inc. 
(“Andrus”), a government securities dealer, located 
at 70 Pine Street, New York, New York, devised a 
scheme which enabled him to speculate in 
government securities for his personal gain under 
false pretenses and without adequate collateral. 
Specifically, the indictment charges that Von Barta 
and his co-conspirators formed a corporation, 
Piwacket Corp. (“Piwacket’’), and used Piwacket to 
engage in bond transactions, through Andrus, with 
Blyth Eastman Dillon & Co., Inc. (‘‘Blyth’’) and other 
entities. It further charges that Von Barta did not 
disclose to Andrus, Blyth or the other entities that 
Piwacket did not have sufficient assets to cover 
losses which might occur. Andrus, Blyth and other 
entities, it is charged, suffered losses of nearly 
$2,000,000. 


Von Barta pled not guilty to the indictment on 
November 8, 1979. No date has been set for trial. 


The indictment names William H. Harty (‘‘Harty’”’) as 
an unindicted co-conspirator of Von Barta. On 
October 4, 1979 Harty pled guilty to both counts of a 
criminal information charging him with wire fraud and 
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conspiracy to commit mail fraud and wire fraud. No 
date for Harty’s sentencing has been set. 


For further information see Litigation Release No. 
8910. 





Litigation Release No. 8930/November 30, 1979 
SEC v. MIDAS INTERNATIONAL, INC., ET AL. 
(U.S.D.C. Nevada, Civil Action No. LV 79-31 HEC) 


Robert H. Davenport, Regional Administrator of the 
Denver Regional Office of the Securities and 


Exchange Commission, announced that on OCtober 
31, 1979, Judge Harry E. Claiborne of the United 
States District Court of Nevada signed a final 
judgment permanently enjoining Steven C. Rippon of 
Salt Lake City, Utah, from, in substance, violating 
the antifraud provision of the Securities Act of 1933 
and certain of the antifraud provisions of the 
Securities Exchange Act of 1934 in connection with 
the offer and sale of securities, namely common 
stock of Midas International, Inc., or any other 
security of any issuer. Rippon consented to the entry 
of the judgment without admitting or denying the 
allegations of the complaint. 


For further information see Litigation Release Nos. 
8695, 8756 and 8857. 
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